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ROBERT BROWNLOW LOOPER 


This number of the Forum contains some of the writings of a brilliant 
member of the faculty of the College of Law of the University of Illinois. 
We take this method of perpetuating examples of his scholarship and his 
relationship to the College and to us, his associates on the faculty. 

Robert Brownlow Looper was born in Pikeville, Kentucky, on January 
15, 1929. His formal academic training was extraordinary. He earned both 
the B.A. in Political Science in 1949 and M.A. in Economics in 1950 at 
Yale University. Returning to his home state, he received the LL.B. from 
the University of Oklahoma Law School in 1953. Among the honors earned 
during this period were election to Delta Sigma Rho and Phi Beta Kappa 
at Yale, Order of Coif, and the Scaritt Medal for the highest scholastic 
average at the University of Oklahoma Law School. He was admitted to 
the Bar of Oklahoma in 1953, of the Supreme Court of the United States in 
1957, and of Illinois in 1959. He was awarded a Fulbright Scholarship and 
then a Rockefeller Fellowship for study at Oxford, from which he received 
the D.Phil. in 1956. He was a member of the Middle Temple during his 
years at Oxford and was called to the Bar in England in 1956. During the 
summer of 1954, he was a Kenneson Teaching Fellow at New York Uni- 
versity Law School. He joined the faculty of this College in 1956 and 
remained a valued teacher at the time of his death September 25, 1960. 

During the middle fifties, the College lost by retirement the services 
of six of its most distinguished teachers and scholars. Their replacement 
with men of unusual promise was essential if the school was to retain its 
standing in the academic community. Inevitably in a time of rebuilding 
the faculty gave consideration to changes in our program which would 
broaden and deepen the educational experience of our students. We there- 
fore decided to give increased attention to the study of comparative law and 
the interaction of law and society. A careful search was undertaken to 
secure the man who could widen the horizons of our students and make a 
distinctive contribution to our faculty discussions. Bob Looper was the 
man whom we were fortunate enough to discover and to attract to our 
university. His special teaching assignments were in comparative law and 
law and society but his interests were as wide as the whole fabric of society 
and during his four short years he taught at various times international law, 
bankruptcy, creditors’ rights, property, restitution, and torts. Regardless 
of the subject matter, he was a stimulating and effective teacher. 

We have indeed been fortunate at Illinois, for six of our faculty served 
for more than thirty years prior to their retirement. Almost forty years 
have passed since one of our number on active service has beer. taken by 
death. This makes it all the more difficult to adjust to our present loss. 

The memorial adopted by the Faculty of the College reads in part: 


“To all his teaching he brought perception, wit, eloquence, and 
an insistence on excellence. Though he refused ever to ‘suffer fools 
gladly,’ students flocked to his courses to be provoked, to be inspired, 
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to be taught in the grand manner. They have lost a teacher whom they 
had the wisdom to value highly. 

“We now know that Robert Looper spent his four years at Illinois 
under the shadow of death. Yet he studied, wrote and taught as though 
he were building firm foundations for a long career. He continued to 
write and publish numbers of excellent pieces on international law. He 
assembled his own teaching materials in Comparative Law. He con- 
stantly revised, reorganized and improved his courses. He shared fully 
in committee endeavor. 

“Robert Looper was not one to compromise with imperfection. 
He believed that the law deserved, indeed it demanded no less than the 
very best that any man could bring to it. Its grandeur demanded elegant 
quarters for its processes and its teaching. Its complexity demanded 
the most rigorous intellectual discipline. Its moral quality demanded a 
passion for justice. 

“Perhaps the word ‘passionate’ best sums him up, for his commit- 
ments were total and unreserved. In the worlds of law and politics, his 
devotion to heroes and principles was boundless. To serve the causes of 
excellence in the law and the good in politics were his highest goals. In 
this service, his full resources of intellect and emotion were marshalled. 
Yet his passion was never oppressive to others, for it was the product 
of broad cultural interest and serious concern, and it was always 
leavened with elucidative wit.” 


Little can be added to this appraisal of a man who gave promise of true 
greatness in legal scholarship. One needs to add that his influence was not 
confined to the law school but extended to many areas of university and 
community life. 
Finally, I want to write of his courage. Not once in the four years of 
his service here did he complain or even admit that his illness limited his 
activity. Even a month before the end, he insisted on coming to the school 
and grading the papers of the last class he taught. The tremendous will to 
live and the refusal to accept defeat were an inspiration to all who knew 





him. We remember him with affection and with admiration for his brilliance, 


for his energy, and for his great courage. 


Russett N. SULLIVAN 
Dean, College of Law 
University of Illinois 





A TRIBUTE AND AN INTRODUCTION 


BY ZELMAN COWEN * 
I 


Early in 1957 I received an invitation to become George A. Miller 
Visiting Professor in the College of Law of the University of Illinois for 
the first semester of 1957-1958. This came as a complete surprise; I had 
visited the campus only once and briefly eight years before when I was 
teaching at the University of Chicago during the summer of 1949, and I 
knew very few members of the Illinois Faculty. 

I accepted the invitation with pleasure and I looked forward to an 
experience which was likely to be rather different from any I had previ- 
ously had in the United States. And so it proved to be. I was not responsible 
for teaching any of the regular courses, and I was a transient who would 
be gone in the swift passing of a few months. And yet within those few 
months my family and I put down deep roots in that community. There 
was a measure of easy acceptance which, as I look back on that time, was 
quite remarkable. As the weeks passed, as I sat at the Faculty weekly 
lunches—in the midst of discourse with Rubin Cohn on the place of the 
beefburger in the American way of life—and listened to and took part in 
the discussion of plans for the next semester and year and years, it seemed 
altogether incredible that very soon I should no longer be a working mem- 
ber of that society. Such was the measure of my own feeling of identity 
with the group; with Sully, its new dean with whom I talked so much 
about so much; with that group of excellent men who are its faculty and 
who are, I like to think, my friends. 

When I was about to go, there was a Faculty lunch at which there 
were exercises connected with my departure. There were various recitals 
in which the hand of Bob Looper was to be seen; there was a presentation 
and an award of honorary life membership of the Faculty. If the life 
membership were lightly given, it was very seriously accepted. 

I returned to Australia, on what some of the more evilly disposed of 
my friends would describe as one of my periodic visits to Melbourne. I 
was back in the United States within the year; the animus revertendi is 
strong. On this occasion I was in St. Louis, but I made two brief visits to 
Urbana; one wholly on pleasure bent when I stayed with the Loopers; one 
partly on pleasure and partly with the ugly purpose of inflicting a lecture 
on my friends. Both visits were for me homecomings; I was received as a 
member of the family, or so it seemed to me. 


* ZELMAN COWEN. A.B. 1939, LL.B. 1940, LL.M. 1941, University of 
Melbourne; B.C.L., M.A. (Juris.) 1947, Oxford University; Visiting 
Professor of Law 1957-1958, University of Illinois; Dean and Professor 
of Public Law, University of Melbourne. 
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Dr. Johnson once said that friendship is something that needs to be 
kept in constant repair. I have neglected his wisdom; not that my feeling 
for my friends at Illinois has in any way diminished, but I have failed to 
maintain the fabric of friendship by methodical correspondence. Only a 
few weeks ago a long silence was broken by a letter from Victor Stone 
telling me that Bob Looper was mortally ill. I was shattered, and I made 
haste to write to Bob a letter which suggested no knowledge of his illness, 
a letter jocular and a little silly which was intended to show as best I could 
the friendship and affection I felt for him. The news from Victor came 
too late; my letter was too late. Though it went speedily, Bob was already 
gone before it arrived. 

I had known that he had been seriously ill at an earlier time, but I 
believed that there had been no malignancy and that all was well. He never 
looked robust; he was not a physically vigorous man. This I put down to 
his earlier illness and to a disposition to follow the adage that when an urge 
to take exercise came upon him, he should lie down quietly until it passed. 
He preferred the study and the armchair. The strong things in him, the 
vigor of mind, the strength of feeling, the sentiment and the romanticism 
were all things of the mind and spirit. 

He had an excellent preparation for law teaching in America. There 
was undergraduate work at Yale, law at Oklahoma, and then post-graduate 
work at Oxford. I know that Oxford was a very significant experience in 
his life, and knowing him and Oxford I can understand why. Oxford is a 
strange place; a man and particularly a married man who comes there for 
research can be frustrated. Partly this is because Oxford gives its best and its 
unique qualities to the young unmarried undergraduate who can get the best 
of its teaching and of its college life. Partly too, this is because Oxford is a 
strange place in which to work on federal legal themes; it has few experts 
in this alien field. Bob came to Oxford determined, I suspect, to be in love 
with the place and I think he gained much from the experience. I do not 
know how he wrote before he came to Oxford, but—and I intend no 
disrespect—he wrote very much in the way that good English training 
demands, simply and with the craft that makes words the vehicle of precise 
and limpid meaning; that makes them subordinate to, rather than the ob- 
scurers of, ideas and analysis. 

It is good that a fine state schoo] in the Midwest had on its faculty a 
man with this breadth of educational experience. If too many lawyers, for 
all their technical skills, are unlettered men, it is often because no significant 
educational experience has rubbed off on them during their law school days. 
Many of them are resistant to it anyway, but many law teachers are also 
incapable of giving it. Recently, in a speech at Northwestern University, 
Lord Radcliffe, an English lawyer and judge had this to say: 


“The ends of law are to be learnt from many sources other than its 
primers. . . . You will not mistake my meaning or suppose that I de- 
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preciate one of the great humane studies if I say that we cannot learn 
law by learning law. If it is to be anything more than just a technique, 
it is to be much so much more than itself: a part of history, a part of 
economics and sociology, a part of ethics and the philosophy of life. It 
is not strong enough in itself to be a philosophy in itself. It must still 
stand rooted in that great tradition of humana civilitas from which have 
grown the institutions of the Western liberal world. Cut it away from 
that tradition, no matter for how good a reason and it will lose what 
sustains its life.” } 


Bob Looper would have understood this very well, and I can picture, in 
my mind’s eye, the enthusiasm with which he would have espoused it and 
with which he would have denounced the moral helots who had not the 
slightest comprehension of what Lord Radcliffe was talking about. 

To give effect to such a view in law teaching is hard and often ungrate- 
ful work. Students are often impatient of courses of instruction which do 
not have an apparent pay-off. Bob Looper was the right choice for a 
faculty who wanted to try; and Bob was always wanting to soar into the 
empyrean. As I remember him. . . . His frustration in waiting for other 
men’s courses which he so much wanted to teach, his enthusiasms and his 
impatience. 

No one can know what might have been. There are a few very good 
papers, a thesis from Oxford, and this is the substance of his intellectual 
posterity. There might have been more, had he been other than he was. 
But what does it serve to talk of what might have been, when the life was 
cut off so soon? We, his friends, grieve for the loss of him. I have beside 
me a copy of Max Lerner’s America as a Civilization with an inscription in 
Bob’s hand which reads “For Zelman Cowen, to whom America is a second 
home, in recollection of our very pleasant association at the University of 
Illinois.” He loved and was deeply involved in America, but he claimed 
what is the highest right and indeed the duty of a patriot in a democratic 
society, the right to be its critic, to stand opposed to clichés and to ugly 
pressures which threaten to make it timorous and faceless. 

Victor Stone wrote to me of his last illness. In a sense I am glad that 
I did not see him in the last days; I am glad that the memory I have is of 
him at his best and strongest. This is the kindest and the most comforting 
memory of a friend, and this is as I remember him. 


II 


It is not surprising that so much of Bob’s writing was concerned with 
the problems of treaty powers in federal states. He came to intellectual 
maturity in a decade in which the Bricker Amendment and related pro- 
posals were urgently debated. He was interested in federal constitutional 
law, in comparative and international law, in national and international 


1 Address by Lord Radcliffe, Julius Rosenthal Foundation lecture, May 1960. 
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politics; and he was deeply concerned with the responsibilities of the United 
States in the international community. He saw serious dangers in the 
Bricker amendment, both in the spirit that animated it and in the crippling 
effect it might have on American international policies and activities. He 
also saw what he described as the dilemma of federal government in the 
international community. As he put it: 


The one thing modern conditions now demand of federal government 
is that it provide the same effectiveness in the conduct of foreign rela- 
tions as that provided by a unitary state. Yet it is equally obvious that, 
with the expansion of the area of what may legitimately be made the 
subject of international negotiation, the treaty power contains the seeds 
for the virtual destruction of the federation’s constituent units. This is 
the dilemma of the federal government in the international community 
today.” 


As a practical matter, federal governments have not seized the treaty power 
with Machiavellian glee and used it to erode the federal balance. And if 
past and contemporary history is any guide, they are very unlikely to 
change course. Although Bob talked of a dilemma, I think that he had a 
very clear view that the important thing was full scale United States com- 
mitment to the international community, with commensurate power to 
give practical legal effect and operation to that commitment. He saw in 
the “which” clause of the Bricker Amendment, which sought to preserve 
inviolate the federal distribution of powers, a damaging practical and, I 
suspect, psychological inhibition of American international activity. And 
his concern with these problems led him into an examination of the law of 
treaties in other federal systems; in Australia, Canada, India and Switzer- 
land. 

I have been much concerned with these problems also, particularly in 
the British Commonwealth context, and it may be of interest to note more 
fully one or two aspects of the Canadian and Australian experience. Both 
federations came into existence in colonial days; in 1867, when the British 
North America Act created the Dominion of Canada, and in 1900 when the 
Australian Constitution Act became law, it was not within contemplation 
that these two countries should have independent international standing. 
Both enjoyed a very substantial measure of international autonomy, but the 
United Kingdom retained full responsibility for their external relations. As 
late as 1923, three judges of the High Court of Australia were on record 
as saying that “it is difficult to imagine an Ambassador to Australia,” though 
all three lived long enough to see that difficulty disappear. No treaty 
making power was conferred on either federal authority; their original 


?Looper, Limitations on the Treaty Power in Federal States, 34 N.Y.U.L. Rev. 
1045, 1066 (1959). 
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circumstances called for none; it was no careless omission. A curious treaty 
implementing power was conferred on the Dominion parliament of Canada 
by section 132 of the British North America Act 1867. It authorized 
legislation in implementation of treaty obligations “of Canada or of any 
province thereof, as part of the British Empire towards foreign countries, 
arising under treaties between the Empire and such foreign countries.” The 
phrasing of the power discloses an assumption that while treaty making 
power was vested elsewhere, it was appropriate for the local element in the 
Empire to implement treaties made by the United Kingdom for the Empire, 
so far as those treaties had local operation. In Australia, the Commonwealth 
parliament was given power by section 51(29) of the Constitution to legis- 
late with respect to external affairs. ‘fhe original intendment is uncertain; 
all that is clear is that the Founding Fathers had a very hazy and imperfect 
appreciation of the scope of the power. 

Times changed; and with them, the international standing of these two 
countries. Through judicial interpretation, a significantly changed situation 
was acknowledged by the discovery of treaty making powers in each 
constitution and these were discovered within the general grant of federal 
executive power. As in the case of the United Kingdom, treaty making was 
a purely executive power; there was no legal requirement of legislative 
participation in the making of treaties and agreements. But questions of 
treaty implementation now became more urgent; the more so because within 
the framework of British law treaties which involve a change in the law, 
are not self-executing. For Canada it was finally decided that section 132 
of the British North America Act conferred legislative power only in 
respect of the treaties it literally described on its face; and these were treaties 
between the Empire and foreign countries. The section was not apt to 
confer power to implement treaties made by Canada qua Canada. We may 
wonder at the necessity for such a result; at the technique of statutory in- 
terpretation which compelled the Privy Council to reach this conclusion, 
and some of us may think it was an unnecessarily timorous and unimagina- 
tive effort. The practical result was that in an age when Empire treaties 
were as dead as the dodo, it effectively destroyed the treaty implementation 
power as an independent element in the Canadian constitution. Any power 
to legislate for the implementation of treaties had therefore to be dis- 
covered in the distribution of powers between the central authority and the 
provinces; Canada has an inbuilt “which” clause in the Bricker sense. 

For Australia the situation worked out differently. Once a treaty mak- 
ing power was discovered, the ambit of the legislative power with respect 
to “external affairs” became very important. For long it was said by the 
lawyers and the Commonwealth authorities that it was controlled by a 
“which” clause; that the only federal power was to legislate for the imple- 
mentation of treaties whose subject matter was otherwise—that is, absent 
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the treaty—within federal legislative power. The law now says that this is 
not so; so much emerged from the Burgess case,’ to which Bob refers in 
these papers. The matter came up awkwardly for decision in that case; the 
Commonwealth was in trouble because it had enacted its legislation in antici- 
pation of a reference of powers by the States which did not materialize. To 
support its case, the Commonwealth had to argue that the legislation drew 
its support from the external affairs power; that it was enacted in implemen- 
tation of an international agreement to which Australia was a party. There 
were substantial discrepancies between the agreement and the legislation, 
and this was not surprising in view of the background of negotiation with 
the States for a reference of powers. The High Court of Australia held the 
legislation unconstitutional because the external affairs power required a 
faithful implementation of the terms of the treaty. But, and this is im- 
portant, the Court said that the external affairs power was not controlled 
and governed by the normal distribution of powers between the Common- 
wealth and the States. There are still uncertainties in the Australian external 
affairs power, but as a matter of law, it is not subject to a “which” clause. 

But whatever the law, and this point is well made by Bob in his ex- 
cellent and careful paper on “ ‘Federal State’ Clauses in Multilateral Instru- 
ments,” a “which” clause can operate as a matter of constitutional practice. 
If the Commonwealth was driven to a broader line of argument in the 
Burgess case, it did not seize the opportunity provided by the Court’s hold- 
ing in that case. Indeed in the post-war discussions at Montreal on the 
I.L.O. Conventions, the Australians as well as the Americans were happy to 
endorse a formula, in devising a federal state clause, which referred to 
“appropriateness” as a criterion of action. The federal or central authority 
was only committed to implementation of such conventions as were ap- 
propriate to central implementation under its constitutional system. This 
was a “which” clause, expressed now in terms, as Bob put it, “of policy and 
propriety as well as power.” 

The point is that Bricker may lose on the law and win on the practice. 
And here, as Bob argues, there is a dilemma. One can understand the re- 
luctance of central government authorities in negotiating treaties and agree- 
ments to make serious inroads on the federal “balance.” And yet this 
reluctance can inhibit effective international relations, when the stuff of 
international relations as expressed in the contemporary subject matter of 
treaties and agreements covers such a wide field. Bob gave no clear pointer 
to the way out of the dilemma save that he was obviously a strong believer 
in effective internationalism. Of federal state clauses he had this to say: 


“The problem of enforcing a human rights covenant within a federal 
State without drastically shifting the constitutional balance of power, 
is virtually insuperable. The federal State clause is a means not of solv- 


3 The King v. Burgess, 55 Commw. L.R. 608 (Austl. 1936). 
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ing, but of avoiding, the problem. . . . The technique for reconciling 
federalism with the new internationalism has yet to be devised.” ¢ 


The Bricker amendment has brought forth a spate of writing on ques- 
tions relating to federal treaty powers. Bob’s paper on “Limitations on the 
Treaty Power in Federal States” in the New York University Law Review 
for June 1959 was an excellent comparative statement and summary of the 
problems. It was, as always, lucidly written and while it imported little that 
was novel, it served at the end of a decade of learned and ignorant debate 
to state the issues and the problems clearly, dispassionately, and accurately. 
His long paper on “ ‘Federal State’ Clauses in Multilateral Instruments” in 
the 1955-6 volume of the British Year Book of International Law carefully 
and ably traced the history of such clauses from the I.L.O. discussions of 
1919. This paper is without doubt an important and substantial contribution 
to this subject. In the same volume he wrote a short note on the treaty 
power in India, and this he followed by a more elaborate discussion of the 
treaty power in Switzerland in The American Journal of Comparative Law 
in 1958. 

This together with his Oxford thesis was his contribution to the study 
of the matter. These are important legal questions, but the ultimate evalu- 
ations are necessarily political. Bob Looper would have said that all the 
answers do not come easily, but one answer would have come with certainty. 
It would be disastrous, whatever the inhibitions of practice, to write the 
Bricker Amendment or some such proposal into the Jaw of the American 
Constitution. And as one whom Bob described as a person “to whom 
America is a second home,” I may say that I feel sufficiently involved and 
sufficiently entitled to express my confident view that he was right. 


*Looper, ‘Federal State’ Clauses in Multilateral Instruments, Brit. Ys. Int’t L. 203 
(1955-6). 











LIMITATIONS ON THE TREATY POWER 
IN FEDERAL STATES* 


THE CONTINUING DEBATE of the last decade over the Bricker amend- 
ment and related proposals to limit the federal treaty power! represents the 
most profound and far-reaching constitutional controversy since the debate 
in 1787-1789 over the adoption of the original Constitution. One may 
venture to suggest that the Bricker amendment hearings ? will go down with 
the Federalist Papers as one of the two fundamental commentaries illuminat- 
ing the nature of American federalism. At any rate, the Bricker amendment 
controversy is crucial to the understanding of American constitutionalism, 


* Reprinted with permission from New York University Law Review, June 
1959, Vol. 34, No. 6, pp. 1045-1066. This article appeared as part of a 
symposium on “State Responsibility in a Federal System.” 


1The “Great Debate” in America over the treaty power may be dated from 
September 1948 when the House of Delegates of the American Bar Association, acting 
upon a report of its Committee on Peace and Law Through the United Nations, passed 
a resolution to the effect that the draft U.N. Declaration of Human Rights and the then 
Draft Covenant on Human Rights were not in form and content suitable for acceptance 
by the United States, 73 A.B.A. Rep. 102 (1948). In its next annual meeting in September 
1949 the ABA House of Delegates passed a resolution recommending that the Genocide 
Convention, as submitted to the U.S. Senate, should not be ratified by the United States, 
74 A.B.A. Rep. 402 (1949). Studies of the other U.N. proposals which it was thought 
would adversely affect the constitutional and domestic law of the United States were 
continued by the ABA Peace and Law Committee. These studies culminated in the 
resolution of the ABA at its mid-year meeting in February 1952 “that the American 
Bar Association recommends to the Congress of the United States for consideration an 
amendment to the Constitution of the United States in respect of the treaty-making 
power.” 77 A.B.A. Rep. 447 (1952). In 1952 Senator Bricker introduced the first so- 
called “Bricker amendment” cosponsored by fifty-six other senators. This amendment, 
together with numerous proposed variations, was exhaustively considered in both 
the 82d and 83d Congresses. When the George substitute for the Bricker amend- 
ment was put to a vote on the floor of the Senate on February 26, 1954, the vote 
was 60 to 31 in its favor (the split within each being in about the same proportion of 
two to one), one vote short of the required two-thirds majority. See 100 Cong. 
Rec. 2358 (1954). In view of this near success, the Bricker-Dirksen amendment 
was introduced in the 84th Congress, but since 1956 the proposal has been quiescent. 
Although Congressional attempts at initiating a constitutional amendment have thus 
far failed, the issue is by no means disposed of. The Bricker amendment, though 
thus far rejected as part of American constitutional law, is probably in fact applied 
in political practice: witness American refusal to ratify the U.N. Genocide Con- 
vention and the Draft Covenants on Human Rights, and the I.L.O. Convention Against 
the Use of Forced Labor. 

2 There are four volumes of these: (1) Hearings Before a Subcommittee of the 
Senate Committee on the Judiciary on Treaties and Executive Agreements, 82d Cong., 
2d Sess. (1952); (2) Id., 83rd Cong., Ist Sess. (1953); (3) Id., 84th Cong., Ist Sess. 
(1955); (4) Id., 84th Cong., 2d Sess. (1956). Altogether these hearings and reports 
comprise several thousand pages. 
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touching as it does the two basic problems of the American system, viz., 
the distribution of power between the states and the nation and the distribu- 
tion of power among the three branches of the national government. 

It is essential to recognize both the severability and the interrelationship 
of these two problems. Federalism and the separation of powers are not 
inextricably intertwined, either in theory or governmental practice. Indeed 
the three Commonwealth federations—Canada, Australia, and India—are 
examples of federal government combined with a parliamentary cabinet 
system. It is enough only to say that these two constitutional patterns— 
federalism and the separation of powers—go naturally together, springing 
as they both do from the same common impulse, viz., the fragmentation and 
limitation of governmental power. 

The Bricker amendment, as originally proposed, had a twin purpose: 
to secure the federal-state allocation of powers from encroachment by 
treaty, and to change the existing allocation of powers between the executive 
and the legislature in the treaty process. The most discussed features of 
the amendment were designed to assure the position of Congress vis-a-vis 
the executive, by increasing congressional control over international agree- 
ments in particular and the conduct of foreign relations in general. But the 
most subtle part of the amendment—the “which clause” §—would have 
limited the effectiveness of a treaty as internal law to the area in which 
Congress, absent a treaty, could legislate. This clause was designed to secure 
the “normal” federal-state allocation of powers by vesting exclusively in 
the several states the power to effectuate American international commit- 
ments affecting matters not otherwise within the scope of federal constitu- 
tional power. 

It is the latter proposal which focuses on the peculiar problem of a 
federal government in the international community, and which is therefore 
of general, rather than parochial, political significance. For the United 
States is only one among many federal states in the world today,‘ and the 
problem posed in the Bricker amendment is a central problem of compara- 
tive constitutional law. Briefly the problem is this: how is a federal state, 
a polity with a constitutional division of powers along central-regional lines, 
to participate in international treaties involving matters which fall within 
the constitutionally reserved powers of the constituent units? 


3“Section 2. A treaty shall become effective as internal law in the United States 
only through legislation which would be valid in the absence of treaty.” (Emphasis 
added.) S.J. Res. 1, 83d Cong., Ist Sess. (1953). This clause was omitted from later 
versions of the original amendment proposal. 

* Over 40% of the people in the world live in countries with constitutions that cal] 
themselves federal. In this article the three English-speaking federations—United States, 
Canada, and Australia—will be mainly considered for comparative purposes, although 
incidental reference will be made to three other federations—Germany, Switzerland, 
and India. 
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One commentator has said that “it is an advantage which federal states 
enjoy in comparison with unitary states that they can adhere to conven- 
tions of the most edifying character without the prospect of having to 
take the immediate responsibility of implementing them or to incur the 
odium incidental to default.” 5 This statement could hardly be more erron- 
eous. The distribution of powers between a federal state and its constituent 
units, on whose behalf it is entitled to speak internationally, is a domestic 
matter with which foreign states are not concerned. Thus the United 
States, as any other federal state is responsible at international law for 
claims arising out of conduct of constituent units.® This is true even though 
the facts and events which give rise to responsibility are actually matters 
constitutionally within the exclusive competence of the constituent units. 
A federation cannot, then, plead the provisions of its constitution to escape 
international responsibility for obligations already incurred.’ 

Of course no general principle of international law can be adduced 
against a federal government which hesitates to conclude a treaty on the 
grounds that it is not constitutionally empowered to do so. Yet it is clearly 
impracticable to suppose that a federal state can altogether avoid the prob- 
lem in this way. No government can secure respect for rights of its citizens 
in other countries if it incapacitates itself from assuming bilateral inter- 
national obligations for maintaining corresponding rights in its own ter- 
ritory. The power to obtain benefits is limited by the power to give them. 
It is even more illusory to suppose that a federal state can stand aloof from 
the great bulk of international legislation embodied in multilateral treaties, 
at least if it wishes to maintain its influence in international affairs. 

The importance of the treaty power in a federal system needs little 
explanation in days when international agreements are likely to cover con- 
troversial matters of domestic policy. It might alter the normal balance 
between the federation and the constituent units as decisively in times of 
peace as does the exercise of the defense power in time of war. Any major 
legislation in respect of treaties is therefore likely to be challenged as tending 
to destroy federalism itself. 

A constitution would cease to be federal if it could be amended at will 
by the central legislature. So also it would cease to be federal if the central 
government, without any consultation with the states, could enter into a 


5 Angus, The Canadian Constitution and the United Nations Charter, 12 Can. J. 
Econ. & Pol. Sci. 127, 133 (1946). 

®1 Oppenheim, International Law § 89 (8th ed. Lauterpacht 1955). 

™ The locus classicus of this view is the opinion of the Permanent Court of Inter- 
national Justice in its advisory opinion on Treatment of Polish Nationals in Danzig, 
P.C.1.J., ser. A/B, No. 44, at 24 (1932): “[A]) State cannot adduce as against another 
State its own Constitution with a view to evading obligations incumbent upon it under 
international law or treaties in force.” As to when (and whether) an internal consti- 
tutional limitation may keep a treaty from coming into force internationally, see sieeance-t 
Unconstitutional Treaties, 42 Minn. L. Rev. 773 (1958). 
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treaty with a foreign government and by so doing could increase the legis- 
lative powers of the central parliament at the expense of the state legisla- 
tures.® If the treaty power can cut across all reserved powers, then there 
are no real reserved powers—all such powers are concurrent. And if the 
powers of the component states exist only on sufferance, it would be wrong 
to consider the nation a federal rather than a unitary state. 

In discussing this problem it is absolutely necessary to differentiate the 
“treaty” power, which is the genus, into its two species, the “treaty-making” 
power and the “treaty-implementing” power.® The power to contract in- 
ternational obligations—the “treaty-making” power—is now held to be 
the exclusive preserve of the federal government in virtually every federa- 
tion, though this was not established without challenge in the United 
States 1° and Australia.1! The real question is over the exclusiveness of the 
federal treaty-implementing power. 

Yet, for a system which is to maintain the fundamentally federal char- 
acter of its constitution, the extent of the treaty-making power may be 
erucial in determining the permissible extent of the treaty-implementing 
power. If the process of treaty-making is easy—as in Canada, Australia and 
India 12—the power to implement any and every treaty may be tantamount 
to the power to amend the constitution at will. Then, the exclusive legis- 
lative powers of the provinces may exist merely on sufferance. If treaty- 
making is difficult—as in the United States and Switzerland *—the progress 


8A federal system, by definition, is one which distributes power between a com- 
mon and constituent government under an arrangement that cannot be changed by the 
ordinary process of central legislation. Wheare, Federal Government ch. 1 (2d ed. 1951). 
This requirement leaves open the question of how additionally difficult must be the 
method of amendment. But it could hardly be contended that the ratification of a 
treaty as a preliminary step to legislation represents such an additional difficulty. 

®See Nettl, The Treaty Enforcement Power in Federal Constitutions, 28 Can. B. 
Rev. 1051 (1950). 

10 Partly in reaction to the experience under the original Articles of Confederation, 
the U.S. Constitution provided (art. I, § 10) that “No State shall enter into any Treaty, 
Alliance, or Confederation.” However, local state laws may have an incidental or 
indirect effect in foreign countries without being invalid. Thus in Clark v. Allen, 331 
US. 503 (1947), a California statute forbidding aliens to inherit property unless United 
States citizens could so inherit in the country of the alien was held constitutional, not 
being a regulation of foreign affairs. 

11 Cowen, Australia and the United States: Some Legal Comparisons 30-31 (1954). 

12 In the Commonwealth federations, treaties are concluded by the executive alone, 
without any requirement of participation or ratification by the federal legislature. In 
this respect the Commonwealth countries follow the British practice, which views the 
treaty power as a Crown prerogative. 

13 In Switzerland, although the actual negotiation of treaties is within the province 
of the executive, treaties must go through both chambers of the federal legislature and 
be duly passed in the form of an ordinary statute before they are constitutionally 
concluded. Even after the legislative stage, treaties are still subject in many instances 
to a popular referenuum. Thus, of the main federations, Switzerland represents the 
extreme in the small scope given to the executive in the “capacity” part of the treaty 
process. See Looper, The Treaty Power in Switzerland, 7 Am. J. Comp. L. 178 (1958). 
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of international cooperation can be blocked at the threshold, but the treaty- 
implementing power can be given greater scope without endangering pro- 
vincial rights. 

Thus the United States, the classic example of a federal state, can make 
and implement treaties even if they impose obligations which can be ful- 
filled only by legislation that is otherwise beyond the powers of Congress.'4 
But the process of treaty-making involves action by two-thirds of the 
Senate, a body in which the states are equally represented. This process is 
something more than is required for ordinary legislation, though some- 
thing less than is needed for a constitutional amendment. The require- 
ment of an extraordinary Senate majority renders the Bricker amendment, 
in the view of many, not only dangerous, but supererogatory. 

The significant safeguard here is not merely the requirement of legis- 
lative participation in the treaty-making process, but also the fact that such 
participation gives ample representation to state interests.15 Where the 
treaty can be checked at its inception by adverse state interests, there is 
surely less need to impose further limitations on the treaty-enforcement 
power. Thus, in drafting a constitution for a new federation it might meet 
the difficulty to give the central parliament full power to enact implement- 
ing legislation, but to require, as a constitutional prerequisite to ratification, 
some consensual transaction designed to protect the provinces. 

In addition to the safeguards built into the treaty-making process it- 
self, however, there are in almost all federations further limitations which 
apply to the process of treaty implementation. It is our task now to examine 
these. 


LIMITs TO THE TREATY-IMPLEMENTING POWER 


Four constitutional inhibitions are possible in any federation to prevent 
the abuse of the federal treaty-enforcement power. First, the exercise of 
this power, like the exercise of all other powers under the constitution, may 
be held subject to express constitutional prohibitions such as are contained 
in a bill of rights. Second, the treaty-implementing power may be held not 
to extend beyond the range of subjects otherwise within the regulatory 
power of the central government. If legislative control of the subject-matter 
of the treaty has been reserved by the constitution to the component states, 
this could be given the same effect as an express constitutional prohibition on 
federal action. Third, the treaty-implementing legislation can be prevented 
from going beyond the scope of the treaty obligation. Fourth, it can 
be held that the treaty must concern a matter which is a legitimate subject 
of international negotiation. This is sometimes put—less satisfactorily—by 


14 Missouri v. Holland, 252 U.S. 416 (1920). 

15 See Wechsler, The Political Safeguards of Federalism: The Role of the States 
in the Composition and Selection of the National Government, 54 Colum. L. Rev. 
543 (1954). 
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saying that the international agreement must have been entered into bona 
fide and must not be merely a colorable device for securing additional legis- 
lative power to the central government. 

Express Probibitions—The first limitation, that the exercise of the 
treaty power is subject to express constitutional prohibitions, is apparently 
accepted by all of the main federations except Switzerland,!® which has 
no judicially enforceable constitutional limitations. In the United States it 
seems incontrovertible that the treaty power may not be used to cut into 
the Bill of Rights. Yet John Foster Dulles, in his much-publicized Louisville 
speech before a regional meeting of the American Bar Association in 1952, 
gravely warned that “treaty law can override the Constitution. .. . [t]hey 
can cut across the rights given the people by their constitutional Bill of 
Rights.” 17 Although no treaty or implementing legislation has ever been 
judicially invalidated on the ground of its repugnance to the Bill of Rights, 
numerous judicial dicta '® belie Mr. Dulles’ dire warning. 

The most emphatic assertion of the proposition that the treaty power 
is subject to the express prohibitions of the Constitution is contained in 
the opinion of Mr. Justice Black in Reid v. Covert.!® Although the actual 
ratio decidendi of this case is simply that court-martial jurisdiction cannot 
constitutionally be extended in peacetime to overseas civilian dependents 
accused of capital offenses, the case appears also to have established the 
principle that treaties are subject to constitutional limitations. The Govern- 
ment contended that Article 2(11) of the Uniform Code of Military Justice, 
insofar as it authorized the military trial of dependents accompanying the 


16 In the case of conflict between a treaty and the federal constitution, the position 
in Switzerland is quite simple. Just as the courts will not review the constitutionality 
of federal statutes, so they will not pass on the constitutionality of federal treaties. The 
court must enforce the terms of the treaty, despite an asserted conflict, for Article 113 
of the Swiss Constitution declares that the courts “shall apply the statutes and the 
general joint resolutions of the Federal Assembly, as well as the treaties which it has 
ratified.” 


17 Quoted in Finch, The Need to Restrain the Treaty-Making Power of the United 
States within Constitutional Limits, 48 Am. J. Int'l L. 57 (1954). 

18 United States v. Minnesota, 270 U.S. 181, 207-08 (1926); Holden v. Joy, 84 
U.S. (17 Wail.) 211, 242-43 (1872); The Cherokee Tobacco, 78 U.S. (11 Wall.) 616, 
620-21 (1870); Doe ex dem. Clark v. Braden, 57 U.S. (16 How.) 635, 657 (1853). The 
locus classicus of language of limitation is the following passage from Justice Field’s 
opinion for the Court in Geofroy v. Riggs, 133 U.S. 258, 267 (1890): “The treaty power, 
as expressed in the Constitution, is in terms unlimited except by those restraints which 
are found in that instrument against the action of the government or of its departments, 
and those. arising from the nature of the government itself and of that of the States. 
It would not be contended that it extends so far as to authorize what the Constitution 
forbids, or a change in the character of the government or in that of one of the States, 
or a cession of any portion of the territory of the latter, without its consent. .. . 
But with these exceptions, it is not perceived that there is any limit to the questions 
which can adjusted touching any matter which is properly the subject of negotiation 
with a foreign country.” 


19 354 US. 1 (1957). 
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armed forces in Great Britain and Japan, could be sustained as legislation 
which was necessary and proper to carry out the United States’ obligations 
under the international agreements ?® made with those countries. “The 
obvious and decisive answer to this, of course,” wrote Justice Black, “‘is 
that no agreement with a foreign nation can confer power on the Congress, 
or on any other branch of Government, which is free from the restraints 
of the Constitution.” 1 

The point was squarely made only in the opinion of Justice Black, 
which was concurred in by three other Justices.2?_ Although neither the two 
Justices who concurred in separate opinions nor the two dissenters 2° discuss 
this issue, they did not take exception to such a conclusion. Moreover, the 
proposition seems inherent in the concurring opinions of Justice Frank- 
furter 2* and Justice Harlan.25 One may thus hope that Reid v. Covert 
has laid to rest the fears that treaty law can “cut across” the Bill of Rights 
of the American Constitution. 

The constitutions of Australia and Canada contain no articulated bill 
of rights, and the Constitution of India contains a bill of rights which is 
largely hortatory and not judicially enforceable, yet all three of these 
constitutions nevertheless contain express prohibitory clauses which might 
stand athwart the full exercise of the treaty-implementing power. Thus, 
in Australia no treaty-enforcing legislation would be upheld if it conflicted 
with Section 92 of the Australian Constitution, declaring that interstate trade 
and ¢ommerce shall be free, or with section 116 prohibiting federal legisla- 
tion with regard to certain religious matters. 

Those who are skeptical about the efficacy of this type of limitation— 
such as the Bricker amendment proponents in the United States—argue 
that the “political question” doctrine might prevent courts from passing on 
an asserted conflict. Yet American courts have rarely designated a case 
connected with the treaty power as political. Although many types of state 
and federal action have been declared nonjusticiable because of their politi- 
cal nature, this has happened only once in a case involving the treaty-en- 
forcement power.27 By way of comparison, in the Commonwealth coun- 
tries, the judicial method of interpreting the constitution as an act of the 


2 Actually executive agreements, rather than treaties, were involved here, but 
Justice Black emphasized that “it cannot be contended that such an agreement arises 
to greater stature than a treaty.” Id. at 17 n.33. 

211d. at 16. 

22 The Chief Justice, Justice Douglas and Justice Brennan. 

23 Justice Frankfurter and Justice Harlan concurred; Justice Clark and Justice 
Burton dissented; and Justice Whittaker did not participate. 

241d. at 41. 


251d. at 65. 
26 Basu, Commentary on the Constitution of India 230-31 (2d ed. 1952). 
27 Foster v. Neilson, 27 U.S. (2 Pet.) 253 (1829). 
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United Kingdom Parliament has precluded any disclaimer of jurisdiction 
over questions of treaty-enforcement powers, based on the political nature 
of the cause. However, it must be admitted that in only one case, from 
all the main federations, has there been clearly asserted a conflict between 
the provisions of a treaty and an express constitutional prohibition.2* The 
most that can therefore be said is that the courts will probably refuse to 
uphold the treaty-enforcement power in the face of a direct constitutional 
prohibition, particularly as the normal scope of constitutional prohibition 
can be narrowed when some question of emergency is invoked. 

States’ Rights as a Limitation—The second limitation, that the treaty 
power be confined to subjects otherwise within federal legislative com- 
petence, has been rejected by virtually all the main federations except 
Canada. In the United States,?® Australia,®° India,34 Switzerland,3? and 
Austria,3* although apparently not in West Germany,** the treaty-imple- 
menting power can override the normal federal-state jurisdictional lines. 
Not only the treaty itself, but also legislative acts for its implementation, 
are independent of the division of legislative powers between federal and 
state authorities. Canada, virtually alone among the main federations, is 
constitutionally incapable of fulfilling all of its international commitments 
by central government action.*> The implementation iri Canada of treaty 
obligations touching on provincial classes of subjects requires action by the 


28 This was in the Pink case, in which there was asserted a conflict between an 
executive agreement and the fifth amendment to the United States Constitution. 
United States v. Pink, 315 U.S. 203 (1942). The Pink case, interestingly enough, was 
not discussed in Reid v. Covert, 354 U.S. 1 (1957). 

29 Missouri v. Holland, 252 U.S. 416 (1920), is always cited for this proposition, 
although it really seems to have been settled by the Supreme Court as early as 1796 
in Ware v. Hylton, 3 U.S. (3 Dall.) 199 (1796). 

80 The King v. Burgess, 55 Commw. L.R. 608 (Austl. 1936). 

31 Article 253 of the Indian Constitution as quoted in Basu, supra note 26, expressly 
lays down that “Notwithstanding anything in the foregoing provisions of this Chapter 
(XI), Parliament has power to make any law for the whole or any part of the territory 
of India for implementing any treaty, agreement or convention . .. .” This has been 
construed as a plenary power. 

32 See Looper, The Treaty Power in Switzerland, 7 Am. J. Comp. L. 178 (1958). 

33 Seidl-Hohenveldern, Relation of International Law to Internal Law in Austria, 
49 Am. J. Int'l L. 451 (1955). 

34 The Federal Constitutional Court of West Germany recently reached a contrary 
conclusion. It held that a treaty did not give the federal government power, in 
implementing a treaty, over subjects otherwise belonging to the states. The states could 
be made to conform only upon an affirmative showing of a violation of the principle 
of “federal fidelity.” The Concordat case, Judgment of March 26, 1957, 6 Entscheidun- 
gen des Bundesverfassungsgericht 309 (Ger. Fed. Rep.), cited in Comment, 35 Can. B. 
Rev. 842 (1957). 

35 Attorney Gen. for Can. v. Attorney Gen. of Ont., [1937] A.C. 326 (P.C.). 
This decision aroused widespread comment, much of it critical, in Canada. See the 
symposium in 15 Can. B. Rev. 393-507 (1937). 
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provincial legislatures; the treaty-implementing power is thus fragmentized 
among eleven provinces. 

In Canada the limits of the federal power to implement treaties, and 
the consequent danger of the Dominion’s lack of total international com- 
petence, have been held to be avoidable by the cooperation of the Dominion 
and provincial legislatures which, all together, can make up the sovereign 
plenitude and fulfill any obligation acquired by treaty. This legalistic view 
ignores the realities of the Canadian political situation.8* With regard to 
other federations, however, particularly in drafting a constitution for a 
new federation, the Canadian rule has its defenders. “In spite of the prac- 
tice of the existing federations,” says Professor Wheare, “and in spite of the 
admitted difficulties, it seems best in considering the minimum powers that 
must be handed over to a Union to say that the Union parliament should 
not be entitled to legislate in implementation of a treaty upon any matters 
upon which it would not be authorized to legislate in the absence of a 
treaty.” 7 Thus, Wheare emphasizes that as a minimum condition of effec- 
tive federal government it is not necessary to ensure the exclusiveness of 
the federal treaty-implementing power. 

A plenary federal treaty-implementing power is, however, quite neces- 
sary for a strong and effective foreign policy, as the Canadian experience 
shows. The reason for this is that treaties must embrace subjects not 
generally considered within the scope of federal legislative competence— 
such as mutual rights of inheritance, reciprocal privileges of doing business, 
wildlife protection, rights of consular officers in settlement of decedents’ 
estates, and recognition of debts. Securing uniform state legislation on these 
matters is inordinately difficult. On the other hand, a plenary treaty-imple- 
menting power obviously does not guarantee a strong foreign policy. Such 
a power has not prevented the representatives of the United States, Aus- 
tralia, Switzerland and India from pleading their country’s constitutional 
incapacity to enter into certain international obligations, such as the U.N. 
Human Rights Conventions.3§ This plea may not be a correct exposition of 
the federal powers as defined by the courts, and hence only a pretext. But 
it is surprising that in pressing for inclusion of “federal state” clauses in 
multilateral conventions, the United States, Australia and India have been 
more eager to plead constitutional inability than has Canada.®® States’ rights 


36 Szablowski, Creation and Implementation of Treaties in Canada, 34 Can. B. Rev. 
28 (1956); Hendry, Constitutionalism and the Treaty, 10 U. Toronto L. J. 176 (1954). 

87 Wheare, The Allocation of Powers to a Union of States, 3 Int. Soc. Sci. Bull. 
281, 282-83 (1951). 

88 Sorenson, Federal States and the International Protection of Human Rights, 
46 Am. J. Int'l L. 195 (1952). 

89 Looper, “Federal State” Clauses in Multilateral Instruments, 32 Brit. Y.B. Int'l 
L. 162 (1957). A “federal state” clause is a clause in an international convention which 
allows federal states to ratify the instrument without undertaking to give effect to those 
provisions which would require action by their constituent units. 
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may be an effective political limitation, even where not a legal one. 

Scope of Treaty as a Limitation—The third limitation, that the imple- 
menting legislation be confined to the scope of the international obligation, 
seems accepted in all the main federations except India. The Indian situa- 
tion is quite anomalous.*° The Indian Constitution of 1950 *! expressly con- 
fers on the federal government plenary power to implement not only 
treaty obligations, but also nonobligatory recommendations of international 
organizations or decisions of any international conference. This constitu- 
tional provision secures for India an “external affairs” power broader than 
that existing in any other federation.4? Not only is the power unlimited 
by states’ rights, but there is no need for an international obligation upon 
which to ground the “implementing” legislation. 

The only suggestion in any of the other federations of this view that 
there need not be a subsisting treaty obligation upon which to ground 
valid implementing legislation, is in the dictum of Evatt and McTiernan, 
JJ., in the leading Australian case of The King v. Burgess.*® In this case, 
which involved the validity of legislation designed to implement the Air 
Navigation Convention of 1919, the two judges suggested that the Australian 
external affairs power might extend beyond the implementation of I.L.O. 
conventions to include the implementation of I.L.O. recomtmendations. They 
said: 


“{I]t is not to be assumed that the legislative power over ‘external af- 
fairs’ is limited to the execution of treaties or conventions; and, . . . the 
Parliament may well be deemed competent to legislate for the carrying 
out of ‘recommendations’ as well as the ‘draft international conventions’ 
resolved upon by the International Labour Organization or of other 
international recommendations or requests upon other subject matters 
of concern to Australia as a member of the family of nations.” ** 


The precise holding of the Burgess case, however, seems directly con- 
trary to this dictum. The majority of the High Court held that the external 
affairs power permitted the Commonwealth to give effect to the Air Navi- 
gation Convention (notwithstanding that in so doing the Commonwealth 
law regulated intrastate aviation, a subject otherwise exclusively within state 
power), but that the regulations actually made were invalid because in some 
material respects they departed substantially from the terms of the Conven- 
tion, and therefore could not be said to “give effect to” the Convention 


40 Ghosh, The Impact of Treaty Implementation on Distribution of Powers, 15 
Indian J. of Pol. Sci. 89 (1954). 

41 Article 253, supra note 31. 

42 The new federal constitution of Malaya, however, follows the Indian pattern of 
a plenary “external affairs’ power. Malaya Const. § 76. 


4855 Commw. L.R. 608 (Austl. 1936). 
441d. at 687. 
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within the meaning of the Australian Constitution. Thus the Australian 
rule seems to accord with the acknowledged rule in the United States *® and 
Canada: * the treaty-implementing legislation cannot go beyond the scope 
of the treaty obligation, unless sustainable under some other grant of power. 
To the extent that the implementing legislation goes beyond the needs of 
carrying out the treaty faithfully, the legislation, at any rate the repugnant 
parts of it, will be held invalid. 

This limitation is really of particular importance only in the Common- 
wealth federations where the English rule applies requiring legislation before 
a treaty will be accepted as municipally operative by the courts. Unlike the 
Commonwealth courts, the courts of the United States apparently do not 
undertake a critical comparison between the provisions of a treaty and its 
implementing legislation. Indeed, the doctrine of self-executing treaties 
often makes this unnecessary. The American courts have apparently created 
a presumption that a treaty is to be considered self-executing unless its terms 
cannot be given effect without legislative implementation.47 Thus, the 
courts apparently take the view that silence on the part of the Congress in 
this matter expresses approval of the incorporation of treaty provisions as 
part of the national law of the United States. But, if the provisions of a 
treaty are not held to be self-executing and are therefore inoperative because 
no enforcing legislation has been enacted, the treaty may yet be treated as an 
expression of public policy and given decisive effect by the courts under 
this rubric.*® On one ground or another, state law may thus be superseded. 
Even where implementing legislation is applied directly, however, the ques- 
tion of its being ultra vires the treaty is rarely raised in American courts. 
There is some doubt whether the enhanced treaty powers of the federal 
government in the United States are dependent on the treaty itself or on 
the discretion to legislate municipally which a treaty creates. 

Appropriateness for International Negotiation—The final limitation, 
that the treaty must concern a matter which is a legitimate subject of 
international negotiation, has rarely been judicially discussed in any of the 
main federations. But, Mr. Charles Evans Hughes, before he became Chief 
Justice, concisely summarized this test as follows: 


*5 Downes v. Bidwell, 182 U.S. 244 (1901). 

46In re Regulation and Control of Aeronautics in Can., [1932] A.C. 54 (Can.); 
In re Regulation and Control of Radio Communications in Can., [1932] 304 (Can.). 

47 Foster v. Neilson, 27 U.S. (2 Pet.) 253 (1829). 

48 The human rights provisions of the U.N. Charter have been urged upon several 
courts in the United States as an expression of public policy to which the court should 
give effect. The invitation to consider the U.N. Charter was impliedly rejected in 
Brown v. Board of Educ., 347 U.S. 483 (1954), and in Rice v. Sioux City Memorial 
Park Cemetery Inc., 349 U.S. 83 (1955). The first case applying the provisions of the 
U.N. Charter as an ingredient of public policy was apparently the Ontario case of Re 
Drummond Wren, [1945] Ont. 778, [1945] 4 D.L.R. 674. 
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“(F]rom my point of view the nation has the power to make any agree- 
ment whatever in a constitutional manner that relates to the conduct of 
our international relations, unless there can be found some express pro- 
hibition in the Constitution. . . . But if we attempted to use the treaty- 
making power to deal with matters which did not pertain to our 
external relations but to control matters which normally and appropri- 
ately were within the local jurisdictions of the states, then I again say 
there might be ground for implying a limitation upon the treaty-mak- 
ing power that it is intended for the purpose of having treaties made 
relating to foreign affairs and not to make laws for the people of the 
United States in their internal concerns through the exercise of the 
asserted treaty-making power.” *° 


No case has ever arisen in any of the main federations in which this test 
was applied so as to invalidate a treaty domestically. Is the test capable of 
judicial application? 


Tue “Propriety” Test 


That modern international legislation might plausibly provoke this 
test is well illustrated by the latest convention adopted by the International 
Labor Organization, the Maternity Protection Convention. 5° Among other 
things this convention guarantees certain maternity benefits to women em- 
ployees, including the right to time off for nursing their babies. During 
the deliberations of the International Labor Conference on this instrument 
several technical points were discussed. If a mother was unable to furnish 
her own milk for her baby, it was urged, the government should buy it for 
her. But if the government bought cow’s milk for one mother, was that 
fair to the mother who was able to furnish her own milk? This led to the 
conclusion that a mother who could furnish her own milk should likewise 
be paid by the government for doing so, and while dispensing it she would 
also be paid an hourly rate by her employer. During these deliberations 
it is reported that a member of the United States employer delegation 
suffered a heart attack and had to be sent home. Perhaps a question agitating 
his mind was this: were the drafters of Article VI, Section 2 of the United 
States Constitution, which says that “all treaties made or which shall be 
made under the authority of the United States shall be the supreme law 
of the land,” thinking of mother’s milk as an appropriate subject for treaty 
regulation? 

If the treaties traditionally concluded by federal states, which invade 
the reserved powers of the constituent units, are carefully analyzed it be- 
comes apparent that they usually involved matters which affected directly 
and immediately the interests of a foreign country or the property or 


49 Proceedings of the Am. Soc’y of Int'l Law. 196 (1929). 
501LO, 35th Session, Revision of the Maternity Protection Convention 1919 (No. 
3), Rep. No. VII (1952). 








366 FEDERAL STATE AND THE TREATY POWER _ [Vot. 1960 


personal rights of its citizens. Thus, many treaties have prevented the 
component units from imposing discriminations and disabilities upon aliens, 
or have sought to confer rights which could not be left to the discretion of 
the component states. These subjects in the absence of treaty would gener- 
ally be considered to be within state legislative competence, and yet they 
indisputably involve matters of genuine international concern. 

Conventions proposed by the International Labor Organization and 
the United Nations might be differentiated from other agreements of the 
type just discussed on the ground that they do not involve the rights or 
interests of foreign states or individuals of a kind cognizable by domestic 
courts. The aim at the creation of economic and social conditions within 
nations which will have, incidentally, a desirable international effect. This 
international effect, however, must necessarily be secondary. Hence, it has 
been argued that such treaties, insofar as they affect citizens alone, are not 
matters of international relations at all, but rather should be regarded as 
entirely domestic regulations, exerting only incidentally an international 
influence. 

It should be pointed out, however, that one of the tests for determining 
a proper subject of international negotiation is to discover whether it has 
been a common matter of treaty agreement among nations. Presumably 
any multilateral agreement to which many countries committed themselves, 
even though for the first time—such as a Convention on Human Rights— 
would at once establish the legitimacy of the topic for the purpose of 
the treaty power. In the case of multilateral agreements, the question of 
propriety for international regulation seems virtually foreclosed. Even in 
the case of bilateral treaties, it would be difficult to secure judicial review 
of the question. A court would find it difficult to rule that a treaty between 
Canada and the United States providing for minimum standards of educa- 
tion in the English language was not a bona fide treaty, or that an agreement 
that both countries would insist on physical examination before marriage 
was objectionable as a treaty, or that a treaty to give all citizens voting 
rights without discrimination on grounds of race, sex, language or religion 
was a colorable pretext for acquiring a power to interfere with state or 
provincial constitutions, or that a treaty directed to avoiding double taxation 
by the succession duties of states and provinces was an unreasonable inter- 
national agreement. 

The recent case of Power Authority of New York v. FPC,®' however, 
raises this issue, without settling it. By a reservation to the Niagara Treaty, 
the U.S. Senate provided that no project for the redevelopment of the 


51247 F.2d 538 (D.C. Cir.), vacated as moot, 355 U.S. 64 (1957). See Henkin, 
The Treaty Makers and the Law Makers: The Niagara Reservation, 56 Colum. L. Rev. 
1151 (1956). 
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United States’ share of waters on the Niagara river could be undertaken 
until specifically authorized by an act of Congress. The District of Colum- 
bia Circuit Court of Appeals held that this reservation concerned a purely 
domestic matter and was not a part of the treaty. Thus, it was ineffective 
as an amendment to the prior act of Congress which had given control over 
the development of water power on streams over which Congress had 
authority to the Federal Power Commission. The reservation was con- 
sidered as only “an expression of the Senate’s desires.” The court posed 
the problem whether matters of domestic concern could, constitutionally, 
be dealt with by treaty, but it did not rest the decision upon this ground. 
It intimated, however, that if a treaty were entered into about a purely 
domestic matter, such a treaty would not be binding upon the courts as 
the supreme law of the land because it would be an unconstitutional exer- 
cise of that power.*? 

In the Burgess case *§ in Australia, it was argued that the category 
of matters properly the subject of international agreement was restricted 
to such matters as were capable only of international regulation, such as 
military alliances. This contention was unanimously rejected by the High 
Court. Nevertheless, it was stated that the principle of confining treaty 
enforcement powers to subjects properly a matter for international regula- 
tion could not be considered as abandoned, however broadly it might be 
interpreted. But no general test of propriety was enunciated. In the Com- 
monwealth countries, to the extent the question has arisen, subjects have 
been considered ad hoc so far as their propriety for international regulation 
was concerned. 

The correct view would seem to be that there can be no a priori limita- 
tions to the subjects on which agreements may properly be made by a 
federation with other countries, that there is no category of matters “essen- 
tially” within the field of external affairs.54 There may be at any time, 
however, a range of subject matters conventionally accepted as falling 
within the scope of international affairs, and a federation may be held not 


52 Judge Bastian, dissenting, vigorously attacked the majority’s contention that the 
reservation could be disregarded and the rest of the treaty enforced. However, he did 
not take issue with the dictum in the majority opinion that the treaty-making power 
may constitutionally be used only to control matters essentially affecting international 
affairs, and that the courts would enforce this restriction. Judge Bastian’s dissent is 
really based on the belief that, viewed in context, the content of the reservation was 
sufficiently related to the traditionally sanctioned subject-matter of the treaty to be 
valid if inspired by considerations of international policies. 247 F.2d at 546. 

53 The King v. Burgess, 55 Commw. L.R. 608 (Austl. 1936). 

54Note, Matters of Domestic Concern: A Potential Judicial Limitation on the 
Treaty-Making Power?, 34 Ind. L.J. 57 (1958). Corwin states that there is no apparent 
limitation in the choice of matters concerning which the United States may treat with 
other governments. Corwin, The Constitution of the United States of America 318 
(1953). 
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to have power to implement agreements outside that category.®> But the 
facts of international life are expanding this category at such a rate that 
the restriction may be largely academic.*® 

The difficult problem is whether a matter heretofore considered of 
purely internal concern should come within the scope of international affairs 
merely because the executive undertakes with some other country that the 
subject in question shall be regulated in a particular way. Perhaps the 
question can never arise in quite this form. When an agreement is made 
between two or more countries, it is usually easy to point to the interrela- 
tions which are specifically affected. There is interrelation merely from 
the fact of agreement, and in practice there is invariably some interrelation 
beyond the fact of agreement. For example, if two governments agree that 
neither will permit the conviction of an accused person unless that person 
has had the opportunity of being legally represented at his trial, such agree- 
ment will usually result because the two governments have in mind an ideal 
of justice which they want their countries to pursue concurrently for the 
purpose of maintaining their good opinion of each other and their prestige 
in the world community generally. To deny this as a legitimate subject of 
international negotiation would require a preliminary policy decision to 
permit as appropriate for the treaty power only some particular kind of 
interrelation between countries—e.g., economic or defensive. Neither the 
existing federal constitutions, nor international law and practice, provide a 
sound basis for requiring any further element of “externality” than the fact 
of agreement between two governments. It should be noted, however, that 
an affirmative decision on the propriety of a subject for international regu- 
lation does not preclude a decision declaring its legislative enactment pur- 
suant to a treaty unconstitutional. Though properly a subject for a treaty, 
it may, for instance, violate a constitutional prohibition. 


55 Statements to the effect that a treaty, to be valid, must cover a subject of 
genuine international concern have appeared in judicial opinions throughout the history 
of the United States. However, the point has never been seriously argued and has 
been used merely to emphasize the extent of the treaty power, i.e., that the treaty in 
question meets this requirement. See, e.g., Santovicenzo v. Egan, 284 U.S. 30, 40 
(1931) (treaty power broad enough to cover all subjects that properly pertain to our 
foreign relations); Asakura v. City of Seattle, 265 U.S. 332, 341 (1924) (treaty power 
extends to all proper subjects of negotiation between our country and other nations); 
In re Ross, 140 U.S. 453, 463 (1891); Geofroy v. Riggs, 133 U.S. 258, 266 (1890); 
United States v. Forty-Three Gallons of Whiskey, 93 U.S. 188, 197 (1876) (treaty power 
ample to cover all the usual subjects of diplomacy); Holden v. Joy, 84 U.S. (17 Wall.) 
211, 243 (1872) (treaty power extends to all objects usually regarded as the proper 
subject of negotiation and treaty). 

56 The treaty power was initially considered a commercial power, and matters not 
directly or indirectly concerned with commerce were considered not proper subjects 
for treaties. Bruce, Federal Treaties and the State Police Power, 54 Am. L. Rev. 699 
(1906). Obviously it cannot be contended that the subjects which constitutionally can 
be dealt with by treaty have been frozen by past agreement. 
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If the propriety test itself is ineffectual, it could always be argued that 
the federal government can acquire for itself legislative power with respect 
to any subject matter by the simple process of concluding an agreement 
with some other country that the matter shall be regulated in a particular 
way. This is the “colorable compliance” argument. The objection implies, 
of course, a high degree of political cynicism in the federal government 
concerned, and a high degree of complaisance in the government(s) with 
which agreements are made. Nevertheless, it would be a task of remarkable 
difficulty to prove within the limits of the ordinary rules of evidence that 
the executive had negotiated an international agreement mala fide in the 
sense indicated. There is strong authority for the view that the executive 
must always be presumed to have acted in good faith. 

The “colorable compliance” argument can be met more easily, however, 
in some federations than in others. In Australia, for example, the funda- 
mental element in the constitutional position is that the relevant source of 
legislative power is not the carrying out of treaties as such—as it is under 
Section 132 of the Canadian Constitution, Article VI of the American 
Constitution, Article 253 of the Indian Constitution—but simply “external 
affairs.” In the hypothetical collusive case envisaged by the “colorable com- 
pliance” argument, the best answer would be that in substance and in fact a 
federal law implementing a merely colorable treaty would not be a law 
“with respect to external affairs” at all, but would be correctly described 
as a law “with respect to” the domestic matter concerned. The Australian 
Constitution, therefore, because of its peculiar wording, makes possible a 
greater safeguard than is available in any of the other main federations. 

But finally it may be wondered whether there is any longer any real 
distinction between “domestic” and “foreign” affairs. When international 
boundaries are crossed by fish, migratory birds, radio waves, narcotics, 
prostitutes, germs, airplanes, or tourists, it can hardly be argued that prob- 
lems arising out of such international travel are purely domestic in character. 
The same might be said of human rights and other matters which are 
thought to be trans-national though they do not physically cross interna- 
tional boundaries. Thus it would seem that the principle of confining treaty- 
implementing powers to subjects properly a matter of international regula- 
tion, although it cannot be considered as abandoned, is so broad as to be 
difficult of judicial application.57 The real safeguards for states’ rights 
against federal treaty encroachment are political rather than legal.58 


57“As the treaty-making power has expanded toward its outermost limits, each 
proposed check has been found to be illusory. Yet few have contended that the treaty- 
making power is unlimited.” Note, Matters of Domestic Concern: A Potential Judicial 
Limitation on the Treaty-Making Powers?, 34 Ind. L.J. 57, 61 (1958). 

58 Dowling, The Problem of the Federal State in Foreign Affairs, in Federalism, 
Mature and Emergent 254 (MacMahon ed. 1955). 
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DistTINcTION BETWEEN MULTILATERAL AND BILATERAL TREATIES 


In none of the main federations of the world is there a constitutional 
distinction between bilateral and multilateral treaties in determining the 
treaty-implementing powers of the central government. Such a distinction 
has been suggested by some writers as a possible solution to the difficulties 
confronting a federal state in the treaty process. This solution would be 
to differentiate in the federal constitution between bilateral and multilateral 
treaties, concentrating a plenary treaty-implementing power in the federal 
government only as to the latter. Thus, international conventions, reached 
by multilateral discussion at international conferences and effective only 
after ratification by a considerable number of states, would be considered 
as a special class of treaty. The justification for such a classification would 
be that these conventions are essentially international legislation. If this 
classification were accepted, the Canadian,®® and perhaps other federal con- 
stitutions as well, could be amended so as to empower the federal govern- 
ment to enact whatever legislation might be necessary to implement multi- 
lateral conventions. At the same time, legislation to implement ordinary 
bilateral treaties would be required to be referable to some other inde- 
pendent grant of power. 

A classification of this sort might do something to allay the fears of 
state or provincial governments. They need not then fear that because 
one type of treaty could be concluded without consulting them and imple- 
mented even against their will, any conceivable treaty might contain a 
threat to their autonomy. They could hardly suspect the central govern- 
ment of trying to attack the legislative powers of the regional units by 
conniving with a large number of other states to frame an international 
convention. There might, to be sure, be international conventions dis- 
tasteful to individual states or provinces, for instance a convention designed 
to protect the fundamental rights of racial and other minorities. But the 
provinces would be protected against terms in conventions which were not 
acceptable to a large number of foreign states with highly diversified 
interests and they might resign themselves to parting with power in the mat- 
ters covered in the conventions if the demand had to come from the 
assembled nations of the world and not merely from a national government 
which they had at times viewed with suspicion. Thus, the states or provinces 
might be offered an assurance that no other types of treaty would be con- 
strued so as to enlarge the legislative powers of the central parliament unless 
they were ratified by some process involving whatever sort of approval 
by the provincial governments might be required for constitutional amend- 
ments designed to enlarge those powers. Such a federal constitutional pro- 


59 The Canadian Constitution could easily be amended in this regard by adding 
at the end of section 132 the words “or under multilateral international conventions.” 
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vision would make international conventions easy to implement while 
protecting provincial autonomy against encroachment by any other type of 
treaty. 

This proposal is an obvious compromise between two contending views: 
(a) the view embodied in the Canadian Constitution and advocated by the 
Bricker amendment proponents, and (b) the view embodied in Missouri v. 
Holland and advocated by those who believe that a federal government 
should possess the full treaty-implementing powers of a unitary state. The 
first view is that the constituent units should retain all their legislative 
prerogatives immune from invasion by the federal treaty power. This 
renders treaties inoperative if they concern matters of state legislative 
competence, or at best makes it necessary to secure the assent of every 
component state before the treaty is ratified. The second view, on the 
other hand, would enable the treaty power in all circumstances to override 
the normal distribution of legislative power between the federation and 
component states. It is because neither of these extremes has been thought 
acceptable that a working compromise has been suggested. 

This compromise is hardly likely to satisfy the Bricker amendment 
proponents in the United States. For it is the federal implementation of 
multilateral conventions that they fear most. Indeed their arguments reveal 
no serious objection to the ordinary bilateral commercial treaty. Early in 
the 1953 hearings on the amendment, Senator Bricker suggested putting 
the word “multipartite” into the wording advocated by the American Bar 
Association in order to permit commercial treaties to be implemented under 
the present constitutional procedure.®’ The Bricker amendment proponents 
have always viewed the U.N. and I.L.O. conventions as the basic threat to 
the existing allocation of powers between the states and the federal govern- 
ment. 

The plain fact is that a new situation has arisen since the adoption of 
the great federal constitutions of the world ® and that some of their safe- 
guards have become obsolete. We are in the era of new international legis- 
Jation, and many matters which were of barely enough importance in the 
nineteenth century to be worth assigning to the provincial legislatures have 
skipped a stage and have already become matters of international concern. 
Hence the trend among the world’s federations is unmistakable. It is 
towards concentrating plenary power over both treaty-making and treaty- 
implementation in the hands of the federal government. 


6 Hearings on S.J. Res. 1 and S.J. Res. 43 Before a Subcommittee of the Senate 
Committee on the Judiciary, 83d Cong., Ist Sess. 8, 15 (1953). 

61 The constitutions of the four “classic” federations were all drafted in the 18th 
and 19th centuries: United States (1787), Switzerland (1848), Canada (1867), and 
Australia (1900). 
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Tue FeperaL DILEMMA 


“The lawyer is witnessing, in fact, the transformation of the sovereign 
State into a unity of local importance in a vaster community of which 
it is a part. That vaster community will, as it grows into the common 
consciousness of men, take to itself the power and authority that it 
needs to fulfill its end.” ® 


The growth of international legislation through multilateral treaty has 
meant a steady expansion of the matters thought appropriate for interna- 
tional regulation. More and more these matters involve subjects normally as- 
signed to state legislative jurisdiction in the world’s main federations. Thus 
the question has arisen whether the treaty-implementing power is limited to 
subjects upon which the federal government could legislate in the absence 
of a treaty, or whether on the other hand it extends to areas otherwise 
reserved to the constituent units. The latter alternative is clearly the con- 
stitutional position in the United States,®* Australia,** and Switzerland.© 
The former alternative has become the constitutional position in Canada 
through judicial interpretation of the British North America Act,®* and the 
adoption of this position is urged by the Bricker amendment proponents 
in the United States. India is the only federation which has had experience 
with both of these alternative solutions. India has evolved through two 
constitutions, the first of which contained a Bricker amendment type pro- 
vision and the second of which goes to the opposite extreme of giving the 
federal government plenary power to implement not only treaty obligations 
but nonobligatory recommendations of international organizations. Thus, 
India is the only federation having actual experience with a Bricker-type 
provision in its constitution, and it is significant that in the drafting of the 
1950 constitution such provision was repudiated. 

The continuance of the Canadian position and the continued agitation 
for the Bricker amendment in the United States may indicate a counter- 
trend toward decentralization in treaty implementation. This is the aim 
of “federal state” clauses embodied in multilateral instruments.®? But despite 
persistent advocacy by the world’s main federations, the inclusion of such 
a clause in the U.N. Human Rights Covenants has been rejected.®* It is 
true that the Constitution of the I.L.O. gives federal states a preferential 


62 TLaski, A Grammar of Politics 367 (1924). 

68 Missouri v. Holland, 252 U.S. 416 (1920). 

® The King v. Burgess, 55 Commw. L.R. 608 (Austl. 1936). 

85 Looper, The Treaty Power in Switzerland, 7 Am. J. Comp. L. 178 (1958). 

66 Attorney Gen. for Can. v. Attorney Gen. for Ont., [1937] A.C. 326 (P.C.). 

87 Looper, “Federal State” Clauses in Multilateral Instruments, 32 Brit. Y.B. Int'l 
L. 162 (1957). 

68 Commission on Human Rights, Report of the Tenth Session, Supp. No. 7, at 28 
(E/2573) (1954). 
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position in the ratification of international labor conventions, in that they 
may leave to provincial action matters not regarded as falling within federal 
jurisdiction.®® But it is unclear how far this attempt at decentralization could 
go. A new standing order of the I.L.O. makes it possible for states’ provinces 
to be represented at its conferences. Are they to join the Ukraine and 
Byelorussia in demanding a separate membership in the world organization? 

It seems evident that, though federal government is not inevitably a 
half-way house to a unitary state, the process of centralization will continue. 
The question is whether the treaty power should play a decisive part in this 
process. Treaty powers are indeed not the only route by which the federal 
or central government has, with the approval of the courts, committed in- 
roads on legislative spheres normally reserved to the provincial or regional 
governments. Thus, the war power, as part of a wider emergency power, 
and the taxing power have to some extent modified the strict division of 
legislative powers. But the treaty-implementing power differs from these 
both in scope and kind. The defense power is to a large extent limited, in 
its overriding capacity, to the time of an emergency, and the courts have 
not been chary to declare the substantive limits which must not be over- 
stepped. Judicial interpretation of the federal taxing power, though it has 
given absolute priority to the direct federal taxes in the Commonwealth 
federations, and qualified priority in the United States, is only indirectly 
responsible for the enormous possibilities of political control by the federal 
government which lurks behind the taxing power. But the treaty-implement- 
ing power, by its very nature, is neither self-liquidating nor indirect. 

It may be asked whether such a power can be possibly combined with 
any system of government embodying the full federal principle. If it can- 
not, one conclusion is obvious: the federal principle breaks down, not as a 
result of the internal conflict between the two coordinate sovereignties, but 
because this division of sovereignty cannot stand up to the test of modern 
international relations.7° The limiting factor is therefore not the need for 
undivided sovereignty in internal affairs, but the inability of international 
law to recognize such a division. 

Four possibilities have been suggested as a solution to this tension. 
(1) The federal state may choose to adopt a foreign policy sufficiently 
negative to prevent conflict between the internal division of sovereignty and 
the demands of the new internationalism. Switzerland seems to have chosen 
this course and recent Canadian experience seems inclined towards it. (2) 


69 Article 19(7) of the I.L.O. Constitution, inserted by the so-called “Montreal 
Amendments” of 1946. 

70 There is serious danger in viewing the matter as a contest between the com- 
ponent states and the nation inter se. More truly the question may be one of subordina- 
tion of both the states and the nation to the exigencies of an international constitutional 


system. 
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The federal principle may be subordinated to the demand for full inter- 
national competence on the part of the central government, so that vis-a-vis 
the outside world “state lines disappear.” This seems to be the solution 
reached by the United States and India. (3) An attempt may be made by 
the courts to examine the reasons behind the treaty in passing on the ques- 
tion whether the subject of the treaty is appropriate for international regu- 
lation. But this would involve the courts in the consideration of a range of 
political questions which they are not ideally equipped to handle. (4) Finally, 
a distinction could be made between multilateral conventions and ordinary 
bilateral treaties, and the plenary treaty-implementing power confined to 
the former. The successful combination of a workable treaty-enforcement 
power and a federal system of government may only prove to be possible 
by using one or both of these last two methods. 

The problem of the treaty power in the United States and other federal 
states may be summarized as follows. There are, or may be, matters of 
genuine international concern which fall within the constitutionally reserved 
powers of the constituent units in every federation. Can a federal state 
operate to meet these problems without destroying the essence of federalism 
itself? The international law rule is that a federation cannot plead its con- 
stitutional division of powers as a means of avoiding its international obli- 
gations. Yet, in some federations—notably Canada—internationally valid 
treaties can be violated through the negligence or adverse action of any 
of the component states. The Bricker amendment would extend this result 
to the United States. Obviously such a situation puts a federal state at a 
disadvantage in its dealings with other states. The one thing modern con- 
ditions now demand of federal government is that it provide the same effec- 
tiveness in the conduct of foreign relations as that provided by a unitary 
state. Yet it is equally obvious that, with the expansion of the area of what 
may legitimately be made the subject of international negotiation, the treaty 
power contains the seeds for the virtual destruction of the federations’ con- 
stituent units. This is the dilemma of the federal government in the inter- 
national community today. 














“FEDERAL STATE” CLAUSES IN 
MULTILATERAL INSTRUMENTS* 


ALREADY OVER 40 per cent of the people in the world live in countries 
with Constitutions that call themselves federal. This percentage is tending 
to increase as federalism is called upon to play an important part in the trans- 
formation of former colonial areas into self-governing States. Thus the 
question of the competence of federal States to give effect to international 
obligations—particularly those obligations which involve subjects normally 
within the competence of the units of the federation—has recently assumed 
special significance. It is plain that at the present time international law is 
impinging on national constitutional law with greater and greater momen- 
tum, and that it has become difficult for some federal Governments to re- 
concile the provisions of national Constitutions with international necessi- 
ties. The tension between treaty obligations and federal Constitutions is 
perhaps the most important current aspect of the perennial problem of the 
relationship between international and municipal law. 

The dilemma of the federal State in the treaty process is illustrated in 
the reply of the British Government to a League of Nations questionnaire 
on the international responsibility of States: 


. where the constitutional arrangement(s) prevailing in a State vest 
the responsibility for external affairs in a common or central Govern- 
ment while vesting the responsibility for other matters in the Govern- 
ment of a subordinate unit, . . . responsibility for the fulfillment of the 
obligations prescribed by international law rest(s) upon the Govern- 
ment conducting the foreign or external affairs of the State. It is with 
that Government alone that foreign States maintain relations. The distri- 
bution of powers between itself and the other or subordinate units on 
whose behalf it is entitled to speak is a domestic matter with which 
foreign States are not concerned. A Government which is the appointed 
organ for the conduct of the foreign affairs of other units cannot evade 
responsibility by alleging that constitutionally its powers of control 
over these units are inadequate to enable it to enforce compliance with 
international obligations.’ ? 


* Reprinted with permission from The British Year Book of International 
Law 1955-6, pp. 162-203. Footnotes have been renumbered; otherwise 
the article is reprinted as it appeared in the Year Book. 


1 League of Nations, Conference for the Codification of International Law, Bases of 
Discussion, 1929. V. 3, p. 122. One commentator has said that ‘it is an advantage which 
federal states enjoy in comparison with unitary states that they can adhere to conven- 
tions of the most edifying character without the prospect of having to take the immedi- 
ate responsibility of implementing them or to incur the odium incidental to default’: 
Angus, ‘The Canadian Constitution and the United Nations Charter,’ in Canadian 
Journal of Economic and Political Science, 12 (1946), p. 127, at p. 133. Such a statement 
could hardly be more erroneous. 
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Such a rule of international law poses few constitutional problems 
with respect to many treaties, the obligations of which can be discharged 
by national (or even by executive) action alone. Bilateral treaties of the 
traditional cast—treaties of defence, friendship, navigation, and com- 
merce—are generally of this type. It is otherwise, however, with the 
‘law-making’ treaty embodied in multilateral conventions. A great num- 
ber of these conventions, because their provisions concern matters within 
the legislative competence of the constituent units, pose for federal States 
fundamental constitutional problems. In these circumstances it is not supris- 
ing that such States should suffer from what one observer has called ‘treaty 
indigestion’ .? 

It is perhaps misleading to speak of the federal problem in treaty rati- 
fication, since those nations which are labelled federal exhibit in fact con- 
siderable variation in their constitutional structures. They differ most ob- 
viously in the constitutional allocation of powers between the central and 
regional Governments. In the highly centralized quasi-federal States of 
Latin-America and eastern Europe, for example, legislative powers are so 
concentrated in the central Government that it is unlikely that any inter- 
national instrument would touch on a matter reserved to the sphere of 
provincial autonomy. To the extent that multilateral instruments seek to 
regulate matters within the field of federal powers, it is evident that no prob- 
lem arises; the federal State is in these circumstances in exactly the same 
position as a unitary State. 

Even those genuinely federal States which have reserved a substantial 
area of legislative competence to their constituent units differ inter se in a 
further respect. In some federations the treaty power is plenary and can be 
exercised independently of the allocation of powers otherwise secured by 
the Constitution, so that treaty-implementing legislation can trench upon 
matters normally reserved to the constituent units. In the United States of 
America, Australia, Switzerland, and India this is the case; hence, to the 
extent that the federal structure of these countries poses an obstacle to 
ratification of international conventions, that obstacle is more political than 
legal. But in other federations—notably Canada—the federal treaty-imple- 
menting power is limited to the sphere in which the central Government 
could legislate, absent a treaty; hence treaty implementation may require 
the concurrent action of provincial legislatures. It is here that a genuine 
constitutional mon possumus may arise with respect to many international 
conventions. 

Obviously no principle of international law can be adduced against a 
federal Government which hesitates to conclude a treaty on the grounds 
that the Government is not constitutionally empowered fully to implement 
its terms. But it has nevertheless been thought desirable to devise a method 


2 Wilcox, The Ratification of International Conventions (1935), p. 113. 
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whereby federal States can participate in international legislation without 
subjecting their constitutional systems to stress. Thus federal States have 
frequently proposed in international conferences that draft convention 
should contain a clause allowing them to ratify the instrument without 
undertaking to give effect to those provisions which would require action 
by their constituent units. 

The ‘federal State’ clause, then, is a method of qualifying multilateral 
treaty obligations at their inception. Such a clause is a concession granted 
to federal States in view of their peculiar constitutional structure. Conces- 
sion it certainly is, for its main effect is to create a disparity of obligations 
between federal and unitary signatories to multilateral instruments. Various 
formulas have been suggested in connexion with different instruments, but 
the common feature of such clauses is that ratification by federal States will 
not constitute a legal obligation to observe the convention in so far as its 
provisions fall under the reserved powers of the constituent States. 

The question of a ‘federal State’ clause has been extensively debated 
in the two international organizations which are the main sources of multi- 
lateral treaty legislation—the International Labour Organization and the 
United Nations. The reason for this is that both labour conditions and 
human rights are matters which tend to fall predominantly within the ambit 
of State or provincial legislative jurisdiction in the main federations. It is 
the purpose of this article to examine the present position in the light of the 
experience of each of these two international organizations, and to assess 
the prospects of the federal State clause as a device for reconciling the needs 
of national federalism with the requirements of the international community. 


I. The International Labour Organization 


Background of the original federal State clause 


The supreme importance of the issue of federalism in relation to the 
formation of the International Labour Organization has not been generally 
realized. In fact, the Commission responsible for drafting the Constitution 
of the I.L.O. in 1919 very nearly foundered on the issue of federalism.* In 
this Commission it was the representatives of the United States who raised, 
stressed, and defended the needs of federalism against the opinion of the 
majority. Most of the changes in the structure of the Organization away 
from the proposals of the British delegates were made in the interests of the 


8 For authoritative accounts of the earlier debates in the United Nations, see Liang, 
‘Colonial Clauses and Federal Clauses in United Nations Multilateral Instruments,’ in 
American Journal of International Law, 45 (1951), p. 108; and Sorensen, ‘Federal States 
and the International Protection of Human Rights,’ ibid., 46 (1952), p. 195. 

*The most authoritative account of the history of the question is that by Phelan, 
in The Origins of the International Labour Organisation, edited. by James T. Shotwell 
(1934), vol. i, pp. 127 ff. 
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American representatives, who stated what they conceived to be the essential 
needs of the United States as the outstanding federal Government in inter- 
national labour co-operation. Ironically enough, although the special privi- 
lege afforded to federal States in the shape of the federal State clause was 
directly due to American demands, the United States itself did not join 
the Organization until 1934, and has since ratified only seven out of the 103 
conventions adopted by the International Labour Conferences up to 1955, 
the smallest number ratified by any major nation.5 

The original federal State clause had its origin in a compromise be- 
tween the British and American proposals which were before the Com- 
mission. The original British proposal involved an obligation to ratify all 
Conventions, which was to take place automatically unless the legislature of 
the particular State concerned actively expressed its disapproval of ratifica- 
tion. During the preliminary deliberations of the British delegation Sir 
Robert Borden did raise the question of the application of the scheme to 
federal States such as Canada, Australia, and the United States. However, 
he considered that the difficulty could be overcome and the question was 
not examined in detail. ® 

When the British plan was submitted to the Commission on 2 February 
1919, it met vigorous objections from the American delegates, who pointed 
out that the British draft was specially designed for unitary Governments 
and that, as in the United States labour matters lay within the jurisdiction 
of the States, the Federal Government could not undertake obligations 
which it would not be able to fulfil.? Accordingly, the problem was re- 
ferred to a drafting sub-committee for consideration. 

Sir Malcolm Delevingne, who acted as Rapporteur for the sub-com- 
mittee, presented the revised draft on 10 March 1919. By this draft ® one 
subsection of Article 19 was to read: 


‘... In the case of a Federal State, if the power of legislation on any 
matters dealt with in a convention rests with the legislatures of the con- 
stituent States, the High Contracting Party shall communicate the con- 
vention to the constituent States, and each such State may adhere sep- 
arately to the convention. Notification of the adhesion of any such 
State through the Federal Government to the Director shall be deemed 
to be the ratification of the convention in respect of that State.’ 


The implication of decentralization involved in this draft met with opposi- 
tion from the delegates of several unitary States. Mr. Barnes (Britain) 
thought it imperative that the unity of the United States should not be 


5 International Labour Organization, Official Chart of Ratifications of International 
Labour Conventions to June 1, 1955. 

6 See Phelan, op. cit., vol. i, p. 123. 

7 Ibid., vol. ii, p. 198. 

8 Tbid., vol. i, pp. 395-6. 
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rendered doubtful. He raised the question whether one consequence of this 
draft would not be to admit that each State within a federation was entitled 
to separate representation in the General Conference. The implications of 
this were alarming, for if Canada and Australia followed the example of 
the United States, the Conference would become an enormous Congress 
and the difficulty of doing useful work would be greatly increased. Mr. 
Barnes emphasized that a formula would have to be found allowing States 
with federal Constitutions to bind themselves as effectively as other States. 
That was such an essential point that one could not admit the supposition 
that the difficulty could not be overcome.® 

M. Vandervelde (Belgium), however, pointed out that the only real 
solution of the difficulty in question was that of securing an alteration in 
the Constitution of the United States.!° Failing this solution, the alternative 
was to be satisfied with a makeshift compromise. As a matter of fact, the 
United States could not be represented in international conferences other- 
wise than by a representative of the Executive Federal Authority. There 
remained the question of considering how the decisions taken by a con- 
ference in which the United States was so represented could be ratified. 
Provisions for such ratification must be made in accordance with the facts 
as they actually were. If it was the State legislatures which were compe- 
tent, then the Federal Power must submit its decisions for ratification by 
the forty-eight Legislatures, and bind itself to take all steps in its power to 
obtain within the fixed limit of time these forty-eight ratifications, This 
would be a complicated procedure, and not a very satisfactory one. Never- 
theless, it was better than the suggestion of the American delegate that 
representation be given to the separate constituent States. This would have 
had the effect of rewarding the federal States for their decentralized system 
of labour legislation to the detriment of other countries, which had aban- 
doned this decentralization and which had recognized that labour legisla- 
tion should be uniform for the whole country. 

Mr. Samuel Gompers, the American delegate, opposed the arguments 
of M. Vandervelde and Mr. Barnes, and emphasized two points.’ First, it 
was not correct to say that the American States were not completely ‘self- 
governing’. They were ‘self-governing’ as regards precisely the questions 
under consideration, namely, labour legislation. Such legislation came under 
the heading of what was called the ‘police power’ of the separate States, 
and this power was specially reserved by the Tenth Amendment to the 
American Constitution to the separate States. The decision recently given 
by the United States Supreme Court declaring unconstitutional the federal 
Child Labour Law was the best evidence in support of the attitude taken 


®See Phelan, op. cit., vol. ii, p. 192. 
10 Tbid., vol. ii, p. 199. 
11 Tbid., vol. ii, pp. 199-200. 
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by the American delegation. Secondly, whether one liked it or not, it was 
a very difficult thing to change the American Constitution. Further, the 
decentralization of powers in the Constitution corresponded to the diversity 
of its territory and its great geographical extent. 

After this exchange of views, the matter was again referred back to the 
drafting sub-committee. A second revised draft was presented on 24 March 
1919.2 It provided: 


‘In the case of a Federal State, the power of which to enter into 
conventions on labour matters is subject to limitations, it shall be in the 
discretion of the Government of such State to treat a draft convention 
to which such limitations apply as a recommendation only, and the pro- 
visions of this article with respect to recommendations shall apply in 
such case.’ 


Sir Malcolm Delevingne, as Rapporteur, summarized the work of the sub- 
committee and pointed out that the new federal State clause made certain 
modifications in the original scheme.1® The main modification was to pro- 
vide that in the case of a federal State the Government of such State might 
elect to treat a ‘Draft Convention’ as a ‘Recommendation’. The report 
pointed out that this modification was of great importance in so far as it 
would place the United States and any other State in a similar position on 
a different footing from and under a lesser degree of obligation than other 
States in regard to Draft Conventions adopted by the Conference. The 
report, however, drew attention to two important points, namely, that the 
exception extended only to federal States which are subject to limitations 
in respect to their treaty-making powers on labour matters, and, secondly, 
that the exception only extended in so far as those limitations applied and 
no further. Sir Malcolm Delevingne added that the British delegation had 
come to the conclusion after full consideration that it was desirable to 
accept these new proposals and they therefore recommended their adoption 
to the Commission.1* 

Mr. Robinson, the American delegate, accepted the Rapporteur’s state- 
ment but said that he wished to point out that the word ‘limitations’ meant 
not only constitutional limitations but also other limitations such as judicial 
limitations,'® and that, if this were accepted, the American delegation was 
prepared to accept the new Article. He further indicated that if the new 
Article were accepted, the American opposition to the Articles dealing with 
sanctions would be withdrawn. The new Article containing the federal State 
clause was then put to the vote and adopted, ten votes being cast in its 


12 See Phelan, op. cit., vol. i, p. 436. 

18 Tbid., vol. i, p. 160. 

14Tbid., vol. i, p. 161. 

15 Tbid. No one has ever discerned what Mr. Robinson meant by this distinction. 
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favour and there being four abstentions.!® The Article was embodied in the 
report of the Commission to the Plenary Session of the Peace Conference 
on 11 April 1919, and ultimately became Article 405 of the Treaty of 
Versailles, although it will be referred to in the present article as Article 19 
of the Constitution of the I.L.O. 

It can be seen from the above that the influence of the American 
delegation was decisive in the drafting of the federal State clause. The 
American representatives expressed themselves as unable to agree to any 
partial scheme which would only render ambiguous the obligations of a 
federation. They felt, as Professor Shotwell (one of the American delegates) 
has put it, that it ‘was carrying them beyond the limitations of their Con- 
stitution as well as against the traditions of their industrial history’.!7 In 
1918, the United States Supreme Court had decided Hammer v. Dagenhart,'® 
the famous child labour case, in which it refused to allow Congress to 
stretch its powers over inter-State commerce so as to prohibit the com- 
merce of goods in the making of which child labour had been employed. 
Public opinion, as Shotwell notes, was obviously working towards the recog- 
nition of national labour legislation by way of Congress, but the United 
States delegates ‘could not anticipate history, and could not risk guaranteeing 
any such interpretation of American political tendencies-in an international 
agreement’, 19 

It became obvious that what the American representatives desired above 
all was liberty for their Government to choose the means for giving effect 
to the decisions of the International Labour Conference. At one meeting 
of the Commission, Mr. Gompers (an American delegate) pointed out that 
the example of the United States legislation on white phosphorus was proof 
of what could be done without international obligation. He said: 


‘The United States had not participated in the 1906 Convention 
which prohibited use of this material, and moreover the Federal Gov- 
ernment had not the right of taking steps to secure the prohibition of 
its use in the United States; but it had been able to prohibit the im- 
portation of white phosphorus, and to tax matches made with this 
material so severely that their manufacture became hopelessly un- 
profitable. It... had secured the result desired . . . in its own particular 
way. If they were allowed a certain liberty as to the means, the Com- 
mission might be sure that the United States would never fall behind 
the European countries in labour legislation.’ 7° 


16 Tbid., vol. i, p. 161. 

17 Labour as an International Problem, edited by Solano (1920): Chapter on ‘The 
Historical Significance of the International Labour Conference’ by Shotwell, p. 57. 

18 (1918), 247 U.S. 251. 

19 Shotwell, loc. cit., p. 60. 

20 Report and Minutes of the Commission on International Labour Legislation, 
p. 280. 
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It was under the influence of this declaration that the Commission eventually 
yielded to the American point of view and accepted the compromise in the 
form of the federal State clause. The clause as it stood was specifically 
designed for the United States, and its draftsmen believed that in that form 
it would induce the American Government fully to exert its legislative 
powers within the limits of its authority. 

The evidence of history, therefore, convincingly shows that the legal 
dispute lay only on the fringe of a much wider controversy. Nevertheless, 
it may be wondered whether the American delegation did not misrepresent 
the American legal position in its arguments. To be sure, Hammer v. 
Dagenbhart had been decided only the year before. And Missouri v. Hol- 
land,?! which clearly established federal treaty paramountcy, was not to be 
decided until the year following. But even before the decision of Missouri 
v. Holland there was a long line of clear precedent, dating back to Ware v. 
Hylton,?? for the principle that action by treaty imports an enlargement of 
federal legislative powers enabling the federal Government to execute the 
provisions of the treaty. Indeed, support for this view was given at the 
Peace Conference by certain distinguished American lawyers then in Paris 
(including Felix Frankfurter), who were of the unanimous opinion that the 
constitutional difficulties could be overcome.”* This conclusion is more than 
justified by later authoritative opinions on the point of law, and the de- 
cision in Hammer v. Dagenhart itself was in fact overruled in 1941,?4 with 
the result that even in the absence of a treaty the jurisdiction of the federal 
Government over labour conditions is broader today. But writing in 1934, 
before this reversal had occurred, and emphasizing only the scope of the 
federal treaty power, Professor Manley O. Hudson maintained: 


‘Is the United States “a Federal State, the power of which to enter 
into conventions on labour matters is subject to limitations”? Certain 
members of the American delegation at Paris in 1919 would have 
answered this question in the affirmative, but a negative answer would 
be more in keeping with the practice of the United States, more 
consonant with the development of our national life in the United 
States, and more appropriate to our position in world affairs.’ 75 


Thus it appears that the American delegates asserted, as constitutional 
objections to full American participation, a body of doctrine concerning 
States’ rights which had been virtually discarded by the end of the nine- 


21 (1920), 252 U.S. 416. 

22 (1796), 3 Dall. (U.S.) 199. 

23 See Phelan, op. cit., vol. i, p. 155. 

24The case which expressly overruled it was United States v. Darby (1941), 
312 U.S. 100. 

25 Hudson, ‘Membership of the United States in the International Labour Organi- 
sation,’ in American Journal of International Law, 28 (1934), p. 673. 
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teenth century. Perhaps it is a harsh judgment, but either the American 
delegates were misguided and misinformed or they were not wholly sincere 
in their support of the international labour movement. 

The federal State clause was, in short, a concession made with reluct- 
ance and mainly to secure American support. The Commission realized 
that without the support of the United States the Organization had little 
chance of survival at the Peace Conference. These considerations overrode 
the fears of unitary States that the resulting inequalities between States 
would undermine the Organization, inasmuch as they would diminish its 
powers and reduce its effectiveness. Article 19(9)—the federal clause— 
cannot be construed as a sympathetic acknowledgement of the peculiar form 
of government of the federal State and a willing recognition of the differ- 
ences between it and a unitary State. It was a compromise, necessary to 
save the life of the embryo Organization, and nothing more. 

The early drafts of the I.L.O. Constitution considered by the Com- 
mission in 1919 envisaged Conventions as the sole legislative instrument for 
achieving the objects of the Organization. It was as the result of the dis- 
cussions of the Commission concerning the problem of federal States that 
provision was made for Recommendations as an additional legislative instru- 
ment. A Recommendation is submitted to Members of the I.L.O., not for 
‘ratification,’ but for ‘consideration with a view to effect being given to it 
by national legislation or otherwise.’ 

It is important to appreciate that the provisions of Article 19(9) were 
not thought to apply to all federal States in all circumstances, but only to 
certain federal States in certain circumstances. From the minutes and rec- 
ords of the Commission it is clear that this exceptional provision was only 
intended to have any effect at all if certain assumptions as to the existence 
of limitations upon the treaty power of federal States should prove correct, 
and then only to the extent to which they should prove correct. Two pas- 
sages from the preparatory work afford ample proof of this. Sir Malcolm 
Delevingne, when reporting to the Commission on behalf of the sub-com- 
mittee which drafted the compromise text, spoke as follows: 


‘A State will not be able to take advantage of the exception on any 
ground except that of actual existing limitations on its powers which 
prevent it entering into a labour Convention. And a State in which such 
limitations exist will only be able to claim the exception in regard to 
Conventions to which the limitations apply. If a Convention is proposed 
by the Conference to which the limitations do not apply and which is 
within the competence of the federal Government, then the general 
provisions of the scheme in regard to Conventions will apply and the 
State will be under the same obligations as any other State. Also, if 
in the course of time the limitations are removed, those obligations 
will automatically apply.’ 


26 See Phelan, op. cit., vol. ii, pp. 362-3. 
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The Commission itself was equally emphatic in its report to the Plenary 
Session of the Peace Conference, remarking that 


‘,.. the exception in the case of federal States is of greater importance. 
It places the United States and States which are in a similar position 
under a less degree of obligation than other States in regard to draft 
Conventions. But it will be observed that the exception extends only 
to those federal States which are subject to limitation in respect of their 
treaty-making powers on labour matters and, further, that it only ex- 
tends in so far as those limitations apply in any particular case. It will 
not apply in the case of a Convention to which the limitations do not 
apply or after any such limitations as at present exist have been re- 
moved.’ 27 


Thus where constitutional limitations do not apply and the assumed condi- 
tions to which the federal State clause was intended to apply accordingly 
do not exist, federal Members of the Organization were not considered 
discharged from the obligation to consider Conventions with a view to their 
ratification. Their obligation was then to be that of unitary States, namely, 
to submit each Convention to the authority which is competent to give 
effect to Conventions as Conventions. Their federal structure was in this 
case to be relevant only as one of the elements to be taken into account by 
those deciding as a matter of policy whether a particular Convention should 
be ratified, and was not to qualify the nature of the Members’ obligation in 
relation to the decisions of the Conference. 


The federal State clause in operation 


The actual wording of the federal State clause calls for some discussion. 
What is the meaning of the words ‘the powers of which to enter into con- 
ventions on labour matters is subject to limitations’? The phrase is very 
curious, and it seems a little difficult to understand why ‘give effect to’ was 
not inserted instead of ‘enter into’. It is clear that the draftsmen mainly had 
in mind the peculiar position of the treaty-making power in the United 
States, where emphasis is placed on the validity of the treaty instead of the 
legislation ancillary to its execution.2® In the Commonwealth Federations 
the emphasis is laid rather on the validity of the legislation,?® and there are 
no ‘capacity’ limitations on the treaty power as such. But literally taken, 
the language of the federal State clause applies to no State that is a Member 
of the Organization, for no I.L.O. Member—not even Canada—is by reason 
of federalism subject to limitations of power to make treaties on labour 


27 Tbid., p. 374. 

28See Anderson, ‘Extent and Limitations of the Treaty Power,’ in American 
Journal of International Law, 1 (1907), p. 636; Quincy Wright, ‘Conflicts of Interna- 
tional Law with National Law and Ordinances,’ ibid., 11 (1918), p. 1; ‘The Constitu- 
tionality of Treaties, ibid., 13 (1920), p. 342. 

29 See, for example, Roche v. Kronheimer (1921), 29 CLR. 329. 
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matters. This drafting obscurity was one of the reasons for the Montreal 
Amendments of 1946.8° But in 1919 apparently no one took the trouble to 
differentiate between ‘capacity’ and ‘performance’ limitations on the treaty 
process, 

Apparently none of the main Federations in 1919 entertained any doubt 
that it was included within the purview of the federal State clause. The 
question with which they were mainly concerned was, who is ‘the authority 
or authorities within whose competence the matter lies for the enactment 
of legislation or other action’ within the meaning of Article 19(5). 

The federal State clause—Article 19(9)—provided simply that when- 
ever the power of a federal State to enter into labour conventions was 
limited, the Governments would be permitted to treat a draft Convention 
as a Recommendation, thereby being subjected to fewer obligations. Never- 
theless, the International Labour Office from the outset encouraged formal 
ratification whenever possible and by its action hoped to avoid the use of the 
federal State clause in all but exceptional cases. If there was a loophole, the 
Labour Office hoped to block it. But it was recognized by the Office that 
occasional use of the privilege would permit the ratification of certain Con- 
ventions by federal States in spirit if not in actual form. 

The case of Switzerland seemed to be on the way to an early solution 
when the Swiss Federal Council in December 1920 stated that the Federal 
Assembly was competent to give international conventions the force of law 
‘even in the cases in which the Confederation has no constitutional right 
to legislate’.2! In the Third Session of the Conference in 1921, when the 
proposed Convention on a weekly rest day was under consideration, the 
Swiss representatives were much interested in the exceptions proposed in 
the Convention. It was argued that part of the legislative powers needed 
to enforce the Convention belonged to the cantons and not to the central 
Government.?? The difficulties with Switzerland were not ended with the 
adoption of the Convention. In 1925 the Swiss Government indicated that 
it had decided to treat the draft Convention on weekly rest as a Recom- 
mendation since it involved questions regulated by cantonal as well as 
federal law.®* In such circumstances the federal Government did not wish 
to assume any international obligations in the matter. The Director was 
particularly struck by the Swiss position. He replied that the Swiss excep- 
tion did not fall within the exception of Article 19(9), since there must be 
a specific constitutional limitation before use can be made of it. He pointed 
out that in 1920 the Federal Council had itself asserted the supremacy of 


80See infra, pp. 179-81. 

31].L.0., Official Bulletin, iii (1921), pp. 4-10. 

82 International Labour Conference Proceedings, 1921, p. 360. 
83 Report of the Director, 1926, Sect. 52. 
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the treaty-power of the Confederation. Moreover, in the preparation of the 
Convention on weekly rest the Swiss Government had been consulted. The 
opinion of the Government at the time of the questionnaires was that the 
federal authority might legislate on weekly rest. The Director sensed a 
danger that federal Governments might transform all the Conventions 
adopted by the Conferences into Recommendations, creating two very 
distinct sets of obligations between Members of the Organization. Ac- 
cordingly he rejected the legitimacy of the Swiss claim to invoke the federal 
State clause. Several years later Switzerland ratified the Weekly Rest Con- 
vention.*® 

In September 1925 the German Federal Government informed the 
Labour Office that it proposed to consider the draft Convention concern- 
ing the age of admission of children to agricultural work as a Recommenda- 
tion.%® It stated that the Convention involved certain measures of a detailed 
nature which could be taken only by the constituent States of the Reich. 
Specifically, it was urged that the relation of the Convention to education 
would require the federal Government to go too far into the field of educa- 
tion reserved to the Lander. The federal Government, it was argued, could 
only lay down general principles concerning the problem. The Director 
of the International Labour Office protested against this interpretation in 
his correspondence with the German Government.** He contended that 
the German Government’s broad interpretation of Article 19(9) was against 
the spirit of the Treaty, and further that the full delegation of the treaty- 
power to the central Government made ratification by Germany possible. 
Following a general explanation of the Convention and its obligations by 
the Director, the German Government notified the Office that it would not 
take advantage of the federal State clause. At the same time the German 
officials maintained the correctness of their interpretation of the Reich’s 
use of the clause in matters not within the competence of the Reich. 

In 1928 the Director was able to express a sense of satisfaction that 
those States ‘which might take refuge behind their federal constitution . . . 
are nevertheless endeavouring by agreement between the separate States and 
by inter-State Conferences to take their part in the general work of ratifica- 
tion’.8° His sanguine view that a fine spirit of co-operation would prevent 
federalism from becoming an obstacle to ratification was not, however, 
borne out by events. 

The Australian interpretation of the federal State clause was very broad 
indeed. As an illustration of this broad interpretation nothing more typical 


35 Ratification was effected in 1935. 

86 Report of the Director, 1926, pp. 120-3. 
87 Report of the Director, 1926, pp. 120-3. 
38 Tbid., 1928, p. 7. 
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can be cited than a passage from the Report of the Royal Commission on 
the Australian Constitution, issued in 1929: 


‘The Conventions agreed upon by the International Labour Confer- 
ence at Geneva have from time to time been referred to the States by 
the Commonwealth Government on the assumption that to give effect 
to them by legislation was not within the power of the Commonwealth 
Parliament, and also because under Article 405 of the Treaty of Ver- 
sailles the Commonwealth is entitled to treat Conventions on labour 
matters as Recommendations only.’ *® 


As we shall see, this is a very wide view of the federal State clause. The 
true interpretation would seem to be that the Commonwealth was entitled 
to treat Conventions as Recommendations only in so far as its constitutional 
powers to give effect to them were limited, and no further. 

Nevertheless the Commonwealth Government in Australia has habitu- 
ally treated most Conventions as falling within the residuary State jurisdic- 
tion. Until 1929, the course adopted by it was to submit such Conventions 
to the State Governments, and in so far as the other Members of the Labour 
Organization were concerned, to treat the Conventions as Recommenda- 
tions, ratification thereof being therefore impossible. The Converitions were 
submitted to the State Governments ‘for the latter’s information and for 
any legislation or other action that they may consider it desirable to take’, 
and they were requested to furnish the Commonwealth Government with 
information as to the position of their domestic law on the subject-matter 
of the Conventions. In 1927, and again in 1929, the question of ratification 
was discussed at State Premiers’ Conferences, and at the 1929 meeting the 
Commonwealth Government submitted a Memorandum to the States, an- 
nouncing 


‘that it would be prepared to ratify any such Conventions to the pro- 
visions of which the States had given effect under their domestic legis- 
lation, and in respect to which the States had also given an assurance 
that they would not modify such legislation so as to make it incon- 
sistent with the provisions of the Conventions, without previous dis- 
cussion with the Commonwealth’.* 


The difference between the pre-1929 and the post-1929 policies was not 
very great. Technically, no doubt, there was a difference, since the post- 
1929 procedure left open the possibility of ratification, but as far as practical 
results were concerned the position remained unchanged. The State Gov- 
ernments were under no obligation to submit the Conventions to the State 
Legislatures for action thereon, and quite naturally were more inclined to 


89 Report of the Royal Commission on the Australian Constitution (1929), p. 185. 
This view at that time had the concurrence of Professor K. H. Bailey, the present 
Solicitor-General: see Bailey’s testimony before the Royal Commission, ibid., p. 1411. 


401. L.O., Official Bulletin, vol. 14, p. 69. 
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give information on existing legislation than to adopt legislative measures 
in harmony with the Conventions. 

This leads us back again to the importance of ratification. The question 
arose whether, with a view to speeding up the process of ratification, it was 
permissible for the Commonwealth to ratify a Convention with a reserva- 
tion as to those provisions not falling within its legislative jurisdiction, or 
with the qualification that the Convention is not to come into force until the 
State Parliaments adopt legislation giving effect to these provisions. The 
latter type of reservation was the subject of some consideration by the 
International Labour Office. It finally ruled that, unless of a definite char- 
acter specifying a fixed date for the adoption of legislation by the State 
Parliaments, such a reservation would be inadmissible, since ratification 
would become merely a formal act of no importance, giving no guarantee 
to other Members of the Organization.*! The specification of a fixed date 
was deemed impracticable in Australia. As to the former type of reserva- 
tion, it appears actually to have been adopted by the Australian Govern- 
ment when ratifying three Conventions.*? The Instruments of Ratification 
of these three Conventions were expressed thus: 


‘And whereas such Draft Convention has, in respect of the Common- 
wealth of Australia, obtained the consent of the authority or authorities 
within whose competence the matter lies, and, so far as the subject-mat- 
ter is within the legislative competence of the Parliament of the Com- 
monwealth of Australia, such action as is necessary to make the 
provisions of the said Draft Convention effective has been taken...’ 
[followed by declaration of ratification].** 


The intention was clearly to confine the Commonwealth’s responsibility 
to matters within the limits of its authority,*4 but it is open to strong 
criticism on grounds of principle. Reservations of this nature are directly 
opposed to the goal aimed at by the work of the Conference, which is to 
put international labour legislation on a uniform basis. Furthermore, they 
are inconsistent with Article 19(3), which expressly provides that in fram- 
ing any Draft Convention or Recommendation, the Conference itself shall 
suggest the modifications required to meet the particular circumstances 
of any country demanding exceptional treatment. In other words, no res- 
ervations are admissible save those actually inserted in the text of the Draft 


41Final Record of the Fourth Session of the International Labour Conference, 
Report of the Director, p. 722. 

42 Placing of Seamen (1920), Minimum Wage-fixing Machinery (1928), and Mark- 
ing of Weight (packages transported by vessels) (1929). 

43 Cf. I.L.0., Official Bulletin, vol. 11, pp. 13-14; vol. 16, pp. 40-41. 

44Cf. in this connexion Official Bulletin, vol. 9, p. 211, where a letter from the 
Prime Minister is reproduced in which he expressed the Government’s intention to 
ratify the Placing of Seamen Convention, 1920, only so far as the subject-matter lay 
within the Commonwealth’s competence. 
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Convention. This is quite aside from the general international law problem 
of the permissible extent of reservations to multilateral instruments.** 

The Australian practice regarding ratification of I.L.O. Conventions was 
not substantially modified as the result of the crucial case of R. v. Burgess, 
decided in 1936.4° This case, like Missouri v. Holland in the United States, 
clearly established the paramountcy of the external affairs power over 
State legislative powers. Even after the plenary character of the Australian 
treaty power was judicially established, however, the Commonwealth 
Government continued to regard itself as a Government ‘the power of 
which to enter into conventions on labour matters is subject to limitations’. 
The official view seems to have continued to follow the well-known state- 
ment of Professor Berriedale Keith in his works on Imperial Constitutional 
Law: ‘The acceptance by the Commonwealth of the Conventions and 
Recommendations of the Labour Organisation under the League of Nations 
is essentially in the form of an obligation to submit the proposals for the 
acceptance of the States, just as in Canada reference is made to the Prov- 
inces,’ 47 

The Canadian experience has roughly paralleled that of Australia. It 
was thought immediately after Canada became a Member of the I.L.O. that 
the Dominion might apply all the Draft Conventions through the treaty 
power. But an Order in Council in 1920 rejected this thesis and asserted 
that the obligations under the Treaty of Versailles were met if the draft 
Conventions and Recommendations were placed before competent author- 
ities either in the Provinces or in the Dominion.** The opinion of the 
Minister of Justice was taken as competent, and the acts of the International 
Labour Conference were referred to the Dominion or provincial authorities 
as he suggested. But the feeling of the House of Commons was that an 
advisory opinion should be secured from the Supreme Court of Canada on 
the question of competence. This opinion was delivered in 1925.4° It con- 
firmed the Order in Council of 1920, holding that the treaty obligations 
might be met by referring the Conventions and Recommendations either to 
the provincial or to the Dominion authorities. But it was inevitable, con- 
sidering the view prevailing in Canada, that most of the Conventions would 
fall to the jurisdiction of the Provinces. Of the twenty Conventions adopted 
by the Conference by the end of 1925, only eight fell within the jurisdiction 


45 This problem is not much clarified by the Advisory Opinion of the International 
Court of Justice on the Genocide Convention: I.C.J. Reports, 1951, p. 15. 

46 (1936), 55 C.L.R. 608. 

47See Berriedale Keith, Constitution, Administration, and Laws of the Empire 
(1924), p. 229; idem, Responsible Government in the Dominions (2nd ed., 1928), vol. ii, 
pp. 620-1. 

48 Stewart, Canadian Labour Laws and the Treaty (1926), pp. 47-54. 

49 In the Matter of Legislative Jurisdiction over Hours of Labour (1925), S.C.R. 
505. 
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of the Federal Parliament.®° It was not until 1926 that Canada communi- 
cated its first ratification. With regard to Conventions falling within pro- 
vincial jurisdiction, Canadian opinion seemed inclined to the view that even 
if there were uniform legislation in all the Provinces, ratification would be 
impossible since the Provinces would have to agree to maintain their legis- 
lation during the period the Convention was to have effect. 

If there were ever any doubt that Canada is a federal State ‘the power 
of which to enter into conventions on labour matters is subject to limita- 
tions’, this doubt seemed dispelled by the Privy Council decision in the 
Labour Conventions case. Yet it is remarkable that Canada has never 
officially invoked the privilege of the federal State clause. That is to say, 
Canada has never explicitly treated any Draft Convention as a Recom- 
mendation.®2 Since Recommendations, like unratified Conventions, can be 
ignored after being sent to ‘the authority or authorities within whose 
competence the matter lies’, no express discrimination between Conventions 
and Recommendations has had to be made. 

Thus in the United States the Conventions and Recommendations 
adopted since 1934 (when the United States joined) have been submitted 
by the President to both Houses of Congress (all the acts of the 19th and 
20th sessions of the Conference) or to the Senate alone (all the acts of the 
21st and 22nd sessions—all relating to maritime labour) without any express 
indication that any of the Conventions were to be treated as Recommenda- 
tions. Regarding the maritime acts, the President requested the Senate’s 
advice and consent to ratification of the six Conventions and ‘appropriate 
action .. . by the Senate, in conjunction with the House’ to carry out the 
Recommendations. Of the acts of the 23rd session, the President sent one 
Convention (on hours of work in the textile industry) to the Senate without 
request and the other Conventions and Recommendations to both Houses. 
The only act of the 24th session, a Convention on labour statistics, the 
President sent to the Senate without request. The Conventions and Recom- 
mendations of the 25th and 26th sessions he sent to both Houses. The only 
action taken by either House is (a) the Senate’s consent to ratification of 
seven of the Conventions, and (4) the enactment of two laws to carry out 
the Convention on minimum professional capacity for masters and officers 
of merchant ships.** All of the seven Conventions ratified by the United 


50See Després, Le Canada et L’Organisation Internationale du Travail (1947), 
pp. 108-11. 

51 4.G. for Canada v. A.G. for Ontario, [1937] A.C. 326. The finding in this case 
was that in so far as Labour Conventions dealt with provincial classes of subject-matter, 
they could be implemented only by provincial legislative action. 

52See Order in Council, P.C. 3671, 24 May 1945, in Labour Gazette, 45 (1945), 
p. 800. 

5853 U.S. Stat. 554, 46 U.S. Code § 241 (1940); and 53 U.S. Stat. 1049, 46 U.S. 
Code § 224 a (1940). Dept. of State, Treaties Submitted to the Senate, 1935-1944 (1945), 
pp. 23-27. 
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States were clearly within normal federal legislative jurisdiction. But as 
to the rest, the United States has never explicitly invoked the federal State 
clause. 

One final word may be said about the fifth main federation, India. 
From the point of view of its membership in the International Labour Or- 
ganization, India had from the beginning occupied a unique position, re- 
sembling somewhat that of a federal State ‘the power of which to enter into 
conventions on labour matters is subject to limitations’. In 1927 Lord 
Birkenhead, as Secretary of State for India, made it clear that if obligations 
arising out of draft Conventions were not limited to British India, ‘the only 
course open to the Government of India would be to refuse consistently to 
ratify all Draft Conventions—a course which they would be most reluctant 
to adopt’.54 Despite the fact that it was all of India, not merely British 
India, which was a Member of the I.L.O., Lord Birkenhead declared that 
‘the Government of India cannot undertake the obligation to make effective 
in the Indian States the provisions of a Draft Convention, and it follows, 
therefore, that a Draft Convention can be ratified by India only in the sense 
that the obligations are accepted as applying to British India’.®> 

Commenting on this position, Mr. C. Wilfred Jenks said: 


‘Certainly it has not been customary here [in the International Labour 
Organization] to regard India as being in any true sense a Federal Mem- 
ber of the Organisation; and the basis upon which no objection was 
taken to Lord Birkenhead’s letter . . . was not that India was entitled to 
any special treatment as a Federal country but simply that the position 
of the Indian States was so unique that it was necessary to deal with it 
as a highly special case regarded as being outside the scope of all ordi- 
nary rules. I seem to remember that the Government of India said that 
they would refer Conventions to the States on the analogy of the 
Federal States clause of the Constitution of the Organisation, but I do 
not think they have ever suggested, or could properly suggest, that the 
clause has any direct application.’ * 


Although the position of India was regarded as analogous to that of a federal 
Member of the I.L.O., its political structure was such that the federal State 
question involved in implementing Labour Conventions did not arise in the 
same form as in Canada and Australia. Under the Government of India 
Act, 1935, the inability of the Government of India to undertake the obli- 
gation to make Labour Conventions effective in the States was, however, 
clearly admitted. This would seem to be a situation par excellence calling 
for the application of the federal State clause; yet it was apparently never 
officially invoked. The situation under the Indian Constitution of 1950 is 


541.L.0., Official Bulletin, 12 (1927), No. 4, p. 172. 

55 Tbid., p. 173. 

56 Quoted in Stewart, Treaty Relations of the British Commonwealth (1939), 
p. 323. 
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quite different, for the Indian Federal Government now has the right to 
trench upon State subjects in the exercise of its treaty-implementing power, 
not only with respect to Draft Conventions but with respect to Recom- 
mendations as well. 

We return finally to the question of what is a federation ‘the power of 
which to enter into conventions on labour matters is subject to limitations’, 
so that its obligation with respect to such Conventions is not that of ratifica- 
tion but of reference to the constituent units. Even if we ignore the draft- 
ing mistake and assume that ‘enter into’ means ‘implement’, there remains 
another problem which was never fully considered by the pre-war I.L.O. 
The fact that by virtue of having ratified an International Labour Conven- 
tion a federation might be held to possess the power to enact labour legisla- 
tion which would otherwise be ultra vires was apparently overlooked even 
by the Committee of Experts on the Application of Conventions. The Com- 
mittee of Experts, with Lord (then Mr. Arnold) McNair as its Rapporteur, 
in its report of 10 April 1937 to the Governing Body of the I.L.O., severely 
condemned the practice adopted by certain States ‘of ratifying Conventions 
in advance of their ability to give internal effect to them and in the hope of 
being able to do so at an early date’.5? In assuming this position, the Com- 
mittee of Experts may have been unmindful of the possibility that a federal 
Government by the very act of ratifying Conventions may confer upon its 
legislature the authority to give internal effect to the Conventions so ratified. 
It is possible, however, that the report was not framed with reference to the 
federal Members of the I.L.O. but rather had reference to certain other 
Members of the Organization who had failed to apply Conventions ratified 
by them. The question of enlargement of federal power by ratification did 
not loom large until the drafting of the Montreal Amendments in 1946. 


The Montreal Amendments 


The Montreal Amendments grew out of the demand by Member States 
to improve the effectiveness of the system of Conventions and Recom- 
mendations, as provided for in the Constitution of the I.L.O. Stimulated 
by the proposed merger with the United Nations, by the end of hostilities, 
and by the impetus provided by popular opinion for better international 
collaboration, the whole question was discussed at length at the Paris Gen- 
eral Conference in 1946. It was resolved that ‘certain obligations of states 
in respect of conventions and recommendations as well as certain aspects of 
constitutional practice of the Organisation in this regard, must be clarified 
and amplified in order to assure the working of the Organisation with in- 
creased efficiency’.5® 


57 International Labour Conference, 23rd session, 1937, Summary of Annual Reports 
under Article 22 of the International Labour Organisation, Appendix, Report of the 
Committee of Experts on the Application of Conventions. 

58 International Labour Organization, Report of the Conference Delegation on 
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It was clear from the Report of the Paris Conference Delegation that 
an amendment of the original federal State clause was called for. The Report 
stressed the fact that in the early stage of the existence of the Organization 
its social legislation was of a moderate character, and that in consequence 
the more favourable position of federal States did not provoke adverse 
criticism from the unitary States. But by 1946 the position had changed. 
The scope of social, economic, and, in many cases, cultural legislation had 
become broader and more comprehensive. It was desired to cover many 
new fields of economic activity, in which it would be detrimental to the 
interests of certain States to have other, competitive, States not in the same 
position. Unitary States were beginning to feel that their interests were 
being adversely affected by the ratification of such higher-requirement 
Conventions and felt hesitant about ratifying when federal States were not 
obligated by comparable commitments. Another reason for this change of 
attitude was the voting procedure. In the voting which determines whether 
the Convention has the necesary two-thirds majority, the votes of all dele- 
gates of the Organization are of equal value, whether the Member is a 
federal or unitary State. This was felt to be contrary to the spirit of equality 
of obligation and voting power. Unitary States felt that with regard to 
future Conventions they might be forced to consider, .in addition to the 
actual merits or demerits of the particular draft proposal, the inequality 
of the rights and obligations resulting from its adoption. Another reason 
advanced for modifying the concessions to federal States was that the num- 
ber of ratifications deposited did not truly reflect the constitutional posi- 
tion of these States in labour matters. 

The whole question was referred to the Conference Delegation on Con- 
stitutional Questions. At its first session, held in London from 21 January to 
15 February 1946, the Delegation decided to invite the various federal 
Governments to designate representatives to attend its second session, due 
to be held in Montreal from 14 to 29 May. The Member States invited 
were Argentina, Australia, Brazil, Canada, India, Mexico, Switzerland, the 
United States, and Yugoslavia; and of these the Governments of Australia, 
Canada, India, and the United States accepted.®® The draft which finally 
emerged was jointly sponsored by Australia, Canada, and the United States, 
and agreed to by Switzerland. 

In the deliberations of the second session ® five different proposals or 


Constitutional Questions on the Work of its First Session, 21 January—15 February 
1946, ch. 4. 

59 Australia was represented by Mr. K. H. Bailey, the Solicitor-General. Ap- 
parently the only other legal luminary present was Mr. C. Wilfred Jenks, the I.L.O. 
Legal Adviser. 

6 Report of the Conference Delegation on Constitutional Questions, Second Ses- 
sion, 1946. 
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possibilities were considered. Each of these purported to be designed to 
reduce the disparity in obligations between federal and unitary States. 

(1) The first possibility was simply to delete Article 19(9) of the exist- 
ing Constitution permitting federal States to deal with Conventions as if 
they were Recommendations. The deletion of this provision without the 
inclusion of any alternative provision in the amended Constitution would, 
however, have had serious disadvantages. It was unacceptable to the federal 
States, and hence would be unlikely to result in any material increase in the 
number of ratifications by these States. It would have left the basic problem 
unsolved. It would have relieved the federal States of their existing obliga- 
tion to treat Conventions to which constitutional limitations apply as Rec- 
ommendations, and yet not have clarified their new obligations as to Con- 
ventions. 

(2) The second possibility was to delete from the Constitution all ref- 
erence to Conventions and to make Recommendations the sole instrument 
for achieving the legislative objects of the Organization. It was contended 
during the discussion that the virtue of this solution was that it would link 
equality of voting with equality of obligation. It was assumed that this 
solution would be acceptable to federal State Members, since they would 
not wish to impose on unitary States more obligations than membership 
of the Organization entailed for themselves. This solution would have been 
a revolutionary one, however, and would have involved a basic contraction 
in the ambition and scope of the I.L.O. It would have reduced the obliga- 
tion of all Member States to that of those federal States which had con- 
stitutional limitations on their ability to effect labour legislation. This would 
be parity, but bought too dearly. 

(3) The third possibility was that a Convention should be dealt with by 
each of the component States in a federal State in the same way as it is 
dealt with by unitary States. In other words, the ratification process would 
be vested in the component States of the Federation. But this proposal 
would have even more radical implications as to the conduct of foreign 
relations by federal States. It would, for example, by implying the inter- 
national personality of the constituent units, reopen the whole question of 
representation of those units in the I.L.O. Conference.*! Yet the Constitu- 
tions of all federal States either prohibit the constituent units from enter- 
ing into international engagements or so limit their power to do so as to 
make the power inoperative in practice. Accordingly, all the representa- 
tives of federal States made it clear that this suggestion was wholly unac- 
ceptable to them on major grounds of national policy. 


61 The membership of the Ukraine and Byelorussia in the United Nations was 
hardly a reassuring precedent. Nevertheless, a new standing order of the I.L.O. makes 
it possible for constituent units (States, provinces, or cantons) to be represented at 
its conferences. 
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(4) The fourth possibility was the proposal originally put forward for 
discussion by the American representative. This proposal would have left 
the original Article 19(9) substantially unaltered except for the substitution 
of the phrase ‘to give effect to Conventions’ for the original phrase ‘to 
enter into Conventions’. Thus the federal State clause would be made to 
read: 


‘(b) In the case of Federal States the power of which to give effect to 
Conventions and Recommendations on labour matters is limited, and 
where the competent legislatures are those of the federal States or 
provinces, the Governments of the federal States concerned should. 
63 


This clause would have amalgamated the treatment of Conventions and 
Recommendations, rendering the obligation of a federal State the same 
with respect to both, where that federal State is subject to limitations. But 
it re-defines the limitations as those relating to ‘performance’ rather than 
‘capacity’. This is a mere drafting revision and was designed to carry out 
the obvious intent of the original drafters in 1919. Read literally, the lan- 
guage of the original federal State clause applied to no Member State, for 
no Federation—not even Canada **—is by reason of federalism subject to 
constitutional limitations on the power to make (‘enter into’) treaties on 
labour matters. The American draft was aimed simply at correcting this 
initial drafting faux pas. 

The trouble with the American draft, however, was that it was inap- 
propriate to the American (and Australian) constitutional situation. It 
fitted the Canadian situation perfectly. Canada is a Federation the power 
of which to implement (‘give effect to’) treaties is clearly subject to con- 


82 Second Report of Conference Delegation on Constitutional Questions, para- 
graph 15. 

63 (i) make (where necessary subject to the concurrence of the State or provincial 
Government concerned) effective arrangements for the reference of Conventions and 
Recommendations to which such limitations apply to the legislative authorities of those 
States or provinces with a view to appropriate action being taken to give effect to such 
Conventions and Recommendations; 

(ii) arrange (subject to the concurrence of the State or provincial Government 
concerned) for periodical consultations between the federal and the State or provincial 
authorities, in which representatives of the employers’ and workers’ organizations should 
participate in an appropriate manner, with a view to promoting co-ordinated action to 
give effect to the provisions of Conventicns and Recommendations to which such 
limitations apply; and 

(iii) make regular reports to the Director of the International Labour Office as 
requested by the Governing Body, concerning the action taken by the federated States 
and provinces to give effect to the provisions of Conventions and Recommendations to 
which such limitations apply... 

The reasoning of Justices Rinfret and Crocket in the Labour Conventions case 
(1936), S.C.R. 461, at pp. 513 and 538, that the International Labour Conventions could 
not constitutionally be ratified (without the consent of the legislature in each of the 
Provinces) was apparently rejected by the Privy Council: [1937] A.C. 326, 








396 FEDERAL STATE AND THE TREATY POWER [Vo . 1960 


stitutional limitations by virtue of the Dominion/provincial division of 
powers. But this is certainly not true of the United States. For Missouri v. 
Holland expressly held that ‘If the treaty is valid [as to ‘capacity’ limita- 
tions], there can be no dispute about the validity of the statute under [the 
United States Constitution] Article 1, section 8, as a necessary and proper 
means to give effect to it’.*5 The federal/State distribution of powers set 
forth in the Constitution of the United States is not an obstacle to treaty 
implementation, since the treaty-making and the treaty-implementing pow- 
ers are co-extensive and alike vested in the federal Government. The same is 
true in Australia.** If the American delegation had contained a lawyer of 
the ability of the Australian Solicitor-General, the original American pro- 
posal would probably not have been put forth in these terms. At any rate, 
as the result of discussion with the Australian and other federal representa- 
tives, the American proposal was soon dropped in favour of the final com- 
promise draft. 

(5) The final compromise draft sought to avoid the pitfalls of the pre- 
vious four proposals and to meet the requirements of flexibility and general 
acceptability. In the light of these considerations, the Delegation proposed 
the substitution, for paragraph 9 of the old text of Article 19, of the follow- 
ing provision, which was ultimately inserted in the amended text of Article 
19 as paragraph 7. 

‘7. In the case of a federal State, the provisions of this article shall 

apply subject to the following modifications: 


‘(a) In respect of Conventions and Recommendations which the fed- 
eral Government regards as appropriate under its constitutional 
system for federal action, the obligations of the federal State 
shall be the same as those of Members which are not federal 
States; 

‘(b) In respect of Conventions and Recommendations which the fed- 
eral Government regards as appropriate under its constitutional 
system, in whole or in part, for action by the constituent states, 
provinces, or cantons rather than for federal action, the federal 
Government shall. . . .’ 67 


65 (1920), 252 U.S. 416, at p. 432. 

66 See R. v. Burgess, ex parte Henry (1936), 55 C.L.R. 618. 

87‘(j) make, in accordance with its Constitution and the Constitutions of the 
States or provinces concerned, effective arrangements for the reference of such Conven- 
tions and Recommendations not later than eighteen months from the closing of the 
session of the Conference to the appropriate authorities of the States or provinces for 
the enactment of legislation or other action; 

‘(ii) arrange, subject to the concurrence of the State or provincial Governments 
concerned, for periodical consultations between the federal and State or provincial 
authorities with a view to promoting within the federal State co-ordinated action to give 
effect to the provisions of such Conventions and Recommendations; 

‘(iii) inform the Director of the International Labour Office of the measures taken 
in accordance with this article to bring such Conventions and Recommendations before 





Fay] “FEDERAL STATE” CLAUSES 397 


Like the original American draft proposal, this clause amalgamates the 
treatment of Conventions and Recommendations, rendering the obligation 
of a federal State the same with respect to both where a constitutional dif- 
ficulty applies. The main change in the new federal State clause is that a 
new test is to be applied to ascertain when a difficulty arises. The amended 
clause speaks not of limitation, but of appropriateness. A discretion is 
allowed to the federal State, since federal action need only be taken when 
the federal Government regards the Convention or Recommendation as 
‘appropriate for federal action’. Appropriateness may involve, presumably, 
questions of policy and propriety as well as power. At any rate the test is 
to be a subjective one, whereas the old test of ‘power . . . subject to limita- 
tions’ was at least couched in objective form.®* 

The difference in the effect of the old and new federal State clauses is 
best illustrated by the Swiss constitutional position. The Swiss Federal 
Government has the constitutional power to implement treaties involving 
matters normally within cantonal legislative competence. “The formal 
limitations on the Confederation’s right to legislate, as imposed by the 
Federal Constitution, do not apply in the case of international agreements. 
... It can conclude treaties with foreign powers even on subjects which, by 
the terms of the Constitution, do not fall within its legislative competence.’ © 
The Swiss Government, while conceding its power thus to trench on can- 
tonal subjects, has nevertheless consistently denied the constitutional pro- 
priety of doing so in certain circumstances. Here is an inhibition upon 
federal action, not of power but of propriety. The Swiss Government 
simply does not regard the implementation of certain treaties as ‘appro- 
priate under its constitutional system for federal action’. This is a case 


the appropriate authorities of its constituent States or provinces with particulars of the 
authorities regarded as appropriate and of the action taken by them; 

‘(iv) in respect of each such Convention which it has not ratified, report to the 
Director of the International Labour Office, at appropriate intervals as requested by the 
Governing Body, the position of its law and practice in regard to the Convention, show- 
ing the extent to which effect has been given, or is proposed to be given, to any of the 
provisions of the Convention by legislation, administrative action, collective agreement, 
or otherwise; 

‘(v) in respect of each such Recommendation, report to the Director of the Inter- 
national Labour Office, at appropriate intervals as requested by the Governing Body, the 
position. of the law and practice of the various States or provinces in regard to the 
Recommendation, showing the extent to which effect has been given, or is proposed 
to be given, to the provisions of the Recommendation and such modifications of these 
provisions as have been found or may be found necessary in adopting or applying them.’ 

68 Of course, even a test couched in objective form may depend on the subjective 
determination of the individual State. Presumably only the federal Government itself 
can authoritatively determine whether its power ‘to enter into Conventions on Labour 
matters is subject to limitations.’ Yet the Director General of the I.L.O. has on occasion 
challenged this determination, as in the case of Switzerland and Germany in 1925, 
thereby asserting that the standard is an objective one. 


6° Statement of the Federal Council, 1920. 
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in which the new federal State clause would sanction federal abstinence 
where the old clause would not.” 

What has been said is enough to cast serious doubt upon the statement 
of the 1946 Conference Delegation on Constitutional Questions that ‘this 
difference [between federal and unitary States] will be reduced but not 
eliminated’ by the new clause.” If anything, the new federal State clause 
appears to widen the disparity of obligation between federal and unitary 
States. By substituting a test of appropriateness for that of limitations on 
power, and by couching this test in subjective rather than objective terms, 
the obligation of federal States is actually diminished. Particularly is this 
true of States like Australia and the United States, where the federal 
Government is under no constitutional inhibitions in treaty implementa- 
tion resulting from the federal/State distribution of power, but may be 
under considerable political inhibitions. 

It was therefore perhaps with unconscious irony that in the concluding 
statement of the 1946 Report the Conference Delegation expressed its 
hope that the new federal State clause ‘may mark the opening of a new 
period in the relationships between the International Labour Organisation 
and the federal States’.72 Since 1948, when the Montreal Amendments took 
effect, it is probably fair to say that the record of ratifications of I.L.O. 
Conventions by federal States has not been materially better or worse 
than the pre-war record. Federal States have never been good ratifiers of 
[.L.O. Conventions.”* Although the privilege afforded to the federal States 
was directly due to the American constitutional situation, the United States 
did not even join the Organization until 1934, and has since ratified only 
seven of the 103 Conventions adopted by the Conferences up to 1955. 
Canada and Australia have a little better record, with eighteen ratifications 
each. Switzerland has ratified twenty Conventions. Mexico is the only 
federal State which has ratified more than one-third of the Conventions. 
But Mexico is not a federal State in labour matters; nor is Yugoslavia, 
which, of the federal States, is next in line. In Germany’s semi-federal days 
before 1933 she ratified seventeen Conventions. The U.S.S.R., which pur- 
ports to have a federal Constitution, was a member of the I.L.O. from 
1934 to 1939 and has again recently rejoined. Her total is zero. These 
figures are not an impressive showing.”* 


7 Thus the action of Switzerland in 1925 by which it invoked the federal State 
clause with respect to the Weekly Rest Convention would be legitimate under the new 
federal State clause although not under the old. 

™1 Report of the Conference Delegation on Constitutional Questions, Second Ses- 
sion, 1946, paragraph 11. 

72 Tbid., paragraph 17. 

73 See I1.L.O., Official Chart of Ratifications of International Labour Conventions to 
June 1, 1955, from which the following figures are taken. 

™ Compared with unitary States, federal States have not only been parsimonious, 
but also dilatory, in their ratifications. 
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Of course it is often pointed out that the figures of ratifications of Con- 
ventions do not truly reflect the real position of federal States in labour 
matters. Certainly the four ‘classic’ federations—the United States, Canada, 
Australia, and Switzerland—have standards equal to or higher than those 
laid down in the Conventions.”* But in drawing attention to the figures one 
can only state that, in the absence of ratification, there is no machinery by 
which these standards can be measured or verified for purposes of inter- 
national comparison. 

Stress should be laid on the great differences which exist between dif- 
ferent federal States as regards the size of their population, the degree of 
industrial development, the degree of centralization of power, the number 
of authorities exercising jurisdiction, and the nature of the relations between 
the central authority and the constituent units. Despite these differences it 
is safe to say that most constitutional difficulties in ratification could be 
overcome by active federal/State co-operation. Yet in all the federal States, 
little has been done by this method, although Australia has called several 
inconclusive conferences for this purpose."® The advanced Federations have 
every reason to realize the importance which should be attached to ratifica- 
tion of the Conventions adopted by the Conference. Ratification removes 
the hesitation of other States to adhere to Conventions, and assists the 
fulfilment of the Organization’s main objective, which is to prevent com- 
petitive nationalism from impeding the establishing in all countries of 
humane labour conditions. Any action taken to increase the standards of 
other competitive countries must be of benefit to the Federation con- 
cerned.77 This is the practical advantage of reducing both the political and 


™% The same argument applies with respect to the proposed Draft Covenants on 
Human Rights. 

6 Staricoff, ‘Australia and the Constitution of the International Labour Organisa- 
tion,’ in International Labour Review, 32 (1935), p. 577. Generally, co-operation has 
not met with much success in the federal States. In Canada, although numerous boards 
and commissions have been set up, their records of accomplishment have not been 
good. Professor James A. Corry finds co-operation clumsy, expensive, and restricted 
by constitutional difficulties of administration. See Report of the Royal Commission on 
Dominion-Provincial Relations (1939), ‘Difficulties of Divided Jurisdiction, Appendix 
7. In Australia, much more has been done by means of grants, Premiers’ Conferences, 
inter-State agreements, and complementary legislation, but Greenwood, The Future of 
Australian Federalism (1946), p. 301, concludes: ‘Cooperation as a technique for secur- 
ing uniform action upon urgent but highly contentious social, economic and govern- 
mental problems has been shown by the Australian experience to be lethargic, compli- 
cated and for the most part ineffective.’ For the United States, a brighter picture is 
painted by Koenig, ‘Federal and State Cooperation under the Federal Constitution,’ in 
Michigan Law Review, 36 (1938), p. 752. He says that co-operation ‘promises to become 
an acceptable alternative to a highly centralized government with the states as merely 
passive units.’ 

7 The Minister for External Affairs in Australia once indicated in a statement that 
he was not unmindful of these considerations. ‘We have to remember that, industrially, 
Australia is in the vanguard of nations. Our workers enjoy a higher standard than 
those of almost any other country. This means that, in international trade, countries 
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-the possible legal difficulties which may present a bar to ratification of a 
Convention by countries with higher standards than those required by the 
Convention. 


II. The United Nations and human rights 


‘What the United Nations is trying to do’, wrote the Director of its 
Division of Human Rights in 1948, ‘is revolutionary in character. Human 
rights are largely a matter of relationships between the state and individuals, 
and therefore a matter which has been traditionally regarded as being 
within the domestic jurisdiction of states. What is now being proposed is, 
in effect, the creation of some kind of supernational supervision of this 
relationship between the state and its citizens.’ 78 The terming of the proj- 
ect as ‘revolutionary’ should not, however, obscure one basic fact. The 
idea of supra-national supervision of the relationship of a State to its own 
citizens—which is the real crux of the matter—revolutionary as it may 
appear, is not without precedent: witness the activities of the League of 
Nations in the field of general protection of minorities within the frame- 
work of the peace treaties concluded at the end of the First World War; 
of the Upper Silesian minorities protection under the Geneva Convention 
of 1922; and of the supervision of the administration of mandated areas. 
What is revolutionary is the scope of the project conceived by the United 
Nations, and the emphasis it has received. 

The attempt to draft an international code of human rights is the most 
significant post-war development in international law. It is also the most 
significant contribution of the United Nations to international law. It is 
almost true to say that the United Nations has become fundamentally 
_oriented around the human rights question. In the United Nations Charter 
itself, Articles 55 and 56 pledged the Member States to take joint and 
separate action for the promotion of basic human rights and fundamental 
freedoms, leaving these undefined. The General Assembly in 1948 adopted 
a Universal Declaration of Human Rights which spelled out these free- 
doms in great detail and gave the conception of human rights a very 
wide content, including not only traditional civil liberties, but also economic, 
social, and cultural rights. This Declaration, however, had no binding legal 
force on the Member States; it was purely hortatory and not mandatory. 
It was intended as nothing more than the enunciation of a standard. Ac- 


having a lower standard of wages and conditions for their workers are able more 
‘effectively to compete with Australia. From this it follows that any action taken to 
increase the standards of living in other countries which are in competition with us must 
be of material benefit to the Commonwealth.’ Commonwealth Parliamentary Debates, 
12 December 1934. 

78 John P. Humphrey, Director of the Division of Human Rights of the United 
Nations Secretariat, in Annals of the American Academy of Political and Social Science, 
‘January 1948. wi 
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cordingly, the leading federal States found no difficulty in supporting the 
Declaration. 

The real difficulty came when it was proposed to incorporate the rights 
in the Declaration in a binding Covenant of Human Rights. This Covenant 
was to constitute a multilateral treaty binding on all signatory States. The 
rights to be included therein were much more extensive than those in the 
American Bill of Rights and were not only to include protection against 
official action, but were also to extend to private action as well. No modifi- 
cation of this basic conception was intended by the General Assembly when, 
at its sixth session in 1952, it resolved that two Covenants on Human Rights 
should be drafted, one relating to civil and political rights, the other to 
economic, social and cultural rights. The Resolution expressly provided 
that the two drafts should be submitted simultaneously to the General 
Assembly and should contain as many similar provisions as possible ‘in 
order to emphasize the unity of the aim in view’. The Covenant on eco- 
nomic, social and cultural rights will cover the whole field of labour ques- 
tions and social policy which for more than thirty years have been the field 
of activity of the International Labour Organization. It will also extend its 
scope considerably further so as to include the fields of education and 
health.”® : 

The peculiar problem of federal States, as previously pointed out, relates 
to those subject-matters which fall outside the competence of federal legis- 
lative organs. To the extent that human rights belong to the field of federal 
powers, there is no problem; the federal State is in these circumstances in 
exactly the same position as a unitary State. Although the Constitutions of 
some Federations—notably the United States of America—secure certain 
individual rights against Government action, it is doubtful whether much 
of the contents of the proposed Covenants fall within federal jurisdiction 
except in the highly centralized quasi-federal States of Latin-America.®° 
It therefore seems clear that many of the matters dealt with in the Draft 
Covenants are not within traditional limits of federal legislation, but fall 
within the legislative competence of the constituent States. Particularly 
is this true with regard to economic, social, and cultural rights, and most 
clearly so when infringement is due to private (as opposed to Government) 


7 The Commission on Human Rights during its tenth session drafted a final text 
regarding these matters, embodied in its Report: U.N. Doc. E/CN.4/L.366. 

80 The representatives of Brazil and Mexico to the Fifth General Assembly stated 
without reservation that as far as their countries were concerned the question of human 
rights was within the competence of federal authorities: U.N. General Assembly, 5th 
Session, Official Records, Third Committee, p. 139 (Mexico) and p. 143 (Brazil). The 
representative of the United States asserted that the Federal Government had jurisdic- 
tion with regard to most of the matters covered by the Draft, but at that time the 
Draft comprised only civil rights, to the exclusion of economic and social rights. See 
United Nations General Assembly, Sth Session, Official Records, Third Committee, 
p. 145. 
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action. Thus the question has arisen whether a federal Government, be- 
cause of such limitations on its legislative powers, is thereby debarred from 
undertaking obligations in these matters, or whether, on the other hand, 
measures can be adopted with a view to allowing federal Governments 
to play an active part in bringing these matters under international control. 

In this new field of international legislation federal States have expressed 
their desire to be able to ratify conventions, although they may not be in a 
position to give full effect to their provisions. Ratification as such is con- 
sidered as a symbolic act which proves the readiness of the ratifying Govern- 
ment to co-operate with other Governments for attaining specific objects. 
Furthermore, only by becoming a party to a convention through ratifica- 
tion will a federal Government be entitled to whatever rights the conven- 
tion provides, such as the right to complain against other parties for not 
observing the rules laid down by the convention. Finally, ratification is 
not without a certain propaganda value. For these reasons representatives 
of federal States have proposed that the future Covenants on Human Rights 
should contain a clause allowing them to ratify the Covenants, although 
they could not undertake to give effect to those provisions which call for 
action by the constituent States. Various formulas have been suggested, 
the common feature of which is that ratification by federal States will not 
constitute a legal obligation to observe the convention, in so far as its pro- 
visions fall under the reserved powers of the constituent States. 


Early discussion of the federal State problem 


The first proposal for the inclusion of a federal State clause in the Draft 
Covenants was made by the United States and Australia. This clause was 
to read: 


‘In the case of a federal State, the following provisions shall apply: 

‘(a) With respect to any articles of this Covenant which the federal 
government regards as wholly or in part appropriate for federal action, 
the obligations of the federal government shall, to this extent, be the 
same as those of Parties which are not federal states; 

‘(b) In respect of articles which the federal government regards as 
appropriate under its constitutional system, in whole or in part, for 
action by the constituent states, provinces, or cantons, the federal gov- 
ernment shall bring such provisions, with favourable recommendation, 
to the notice of the appropriate authorities of the states, provinces or 
cantons at the earliest possible moment.’ *4 


In using the test of ‘appropriateness’, this text followed closely that con- 
tained in the Constitution of the International Labour Organization. It was 
felt by the United States and Australia that this formula had resulted from 


81Fconomic and Social Council, Official Records, 6th Session, Supp. No. 1 (U.N. 
Doe. E/600): Commission on Human Rights, Report of the Second Session, p. 29. 
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long and expert consultations and had already secured a wide measure of 
agreement. Against this wording, however, it was objected that it left too 
wide a measure of discretion to the federal Government itself, without 
allowing other Governments to call in question the correctness of the de- 
cision reached by the federal Government. To meet this objection the 
delegate of India submitted a proposal according to which the words ‘which 
the federal government regards as wholly or in part appropriate for federal 
action’ should be replaced by ‘the implementation of which is under the 
constitution of the federal state, wholly or in part, within the jurisdiction 
of the constituent units’.6? It was thus intended that the construction and 
application of the relevant provisions of the federal Constitution would be 
subject to the control of other contracting parties as part of their general 
right to supervise the application of the convention. The United States 
was not able to accept this wording, but modified its original proposal to 
read ‘. . . articles which are determined in accordance with the constitu- 
tional processes of that state to be appropriate, in whole or in part, for 
action by the constituent states . . .’.88 

The implication of this amended text seemed to be merely that it is not 
necessarily the executive branch of the federal Government which is the 
sole authority for interpreting the federal Constitution. In federations where 
there is judicial review of constitutional limitations, the judiciary will ulti- 
mately determine the scope of international obligations assumed by the 
federal State. Under this formula, however, it is still left to a single con- 
tracting party to determine, by one organ or the other, the extent of its 
own obligations. But the difference between the original and the amended 
text is not great. For where internal constitutional limitations are doubtful 
in scope, it is hardly open to other contracting parties to dispute the correct- 
ness of an interpretation given to a national Constitution by a competent 
organ acting in good faith. In form, however, this amended clause was 
stricter than the corresponding provision of the new I.L.O. Constitution, 
which merely used the word ‘conventions . . . which the federal government 
regards as appropriate’. 

It remained true, nevertheless, that under this text other contracting 
parties would be left in ignorance about the obligations of a federal State 
and thus also about their own rights in relation to such a State. Accordingly, 
at the fifth session of the Commission on Human Rights the United King- 
dom proposed an amendment to meet this difficulty. This was an additional 
paragraph to the effect that a federal State party to the Covenant should, at 
the request of another party, report what effect had been given to the pro- 


82 Official Records, 9th Session, Supp. No. 10 (U.N. Doc. E/1371): Report of the 
Fifth Session of the Commission on Human Rights, p. 26. 

83 Ibid., 11th Session, Supp. No. 5 (U.N. Doc. E/1681), Report of the Sixth Session, 
p. 21. 
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visions of the Covenant by the Governments of the constituent States fol- 
lowing the recommendations made by the federal Government.§* The 
scope of this proposal was explained in narrow terms by the United 
Kingdom delegate at the Fifth General Assembly, when he stated that it 
was not envisaged that a request of this kind would be presented unless a 
party to the Covenant had reason to believe that a federal State was seeking 
to evade its obligations by invoking a provision of its own Constitution.® 

Understood in this limited sense, the proposal would not give other 
States the knowledge to which they are legitimately entitled in all circum- 
stances, even when the federal State is not attempting to evade its obliga- 
tions. Another British proposal, presented at the sixth session of the Com- 
mission on Human Rights, went somewhat farther. It provided that the 
federal State ‘inform the Secretary-General of the United Nations when 
the laws of any constituent state, province or canton give effect fully to the 
provisions of the Covenant which lie within its jurisdictional sphere’. The 
defect of this proposal is that information is only to be supplied at the 
moment when full effect is given to the provisions of the Covenant. Prior 
to that no information is required, and other contracting States will, in 
particular, lack official knowledge about the basic point, namely, which 
provisions fall within the reserved powers of the constituent States. 

It was clear from the early discussions in the Human Rights Commission 
that Britain and France would support the federal State clause agreed to in 
principle by the United States, Australia, and India. The reason for this 
was not any broad sympathy for the constitutional difficulties of the 
federal States. Rather Britain and France felt that the fate of the federal 
State clause was inextricably linked with that of the ‘colonial clause’, inas- 
much as both clauses involved the same principle of limitation of obliga- 
tion.8? The problem of federal States was felt to be akin to that of metro- 
politan States with dependent overseas territories.*® 

Several other countries, however, took a hostile position in regard to the 
federal State clause. The feeling was evident among many representatives in 
the Commission that federal Governments, like other Governments, must 
solve their own internal difficulties. In the sixth session of the Commission 


84Ibid., Report of the Fifth Session (Doc. E/1371), p. 26. At the United Nations 
Conference on the Status of Refugees a similar provision was adopted upon the proposal 
of the representative of the United Kingdom (A/Conf.2/97). See Article 41 (c) of 
the Convention of 28 July 1951 Relating to the Status of Refugees. 

85 General Assembly, 5th Session, Official Records, Third Committee, p. 137. 

86 Commission on Human Rights, Report of the Sixth Session, p. 21. 

87 See Liang, ‘Colonial Clauses and Federal Clauses in United Nations Multilateral 
Instruments,’ in American Journal of International Law, 45 (1951), p. 108. 

88 ‘His Majesty’s Government will support the inclusion in the Covenant of articles 
intended to make suitable provision for the particular constitutional circumstances ot 
federal states or of metropolitan states with dependent overseas territories.’ Commission 
on Human Rights, Report of the Seventh Session (Doc. E/1992), p. 39. 
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on Human Rights the representative of Yugoslavia, which itself purports 
to be a federal State, proposed the following clause as part of the Draft 
Covenant: 


‘No federal state shall ratify the present Covenant unless it has pre- 
viously ensured the application thereof throughout its territory.’ ®® 


The objection raised by other federal States to the Yugoslav proposal is 
this: Even if the necessary legislation might be enacted in all constituent 
States or Provinces—which is most unlikely to happen—the federal Govern- 
ment is unable to ensure that State or Provincial Governments will not 
modify such legislation in contravention of the Treaty. The federal Govern- 
ment has no constitutional power to prevent such legislation and cannot 
therefore undertake any obligation to maintain the State or Provincial legis- 
lation once enacted. 

The trouble with this argument is that it proves too much. In the first 
place, unitary States face a similar difficulty, since the treaty-making branch 
of the Government may be unable to prevent the legislature from repealing 
previously enacted legislation. In the second place, the argument applies 
equally well to customary international law. It is always open to a State 
or Provincial legislature to enact legislation in violation of the rules of 
customary international law, no less than of treaty law, and it is firmly 
established that the federal Government can be held internationally re- 
sponsible for this breach.®! It cannot plead a constitutional incapacity to 
secure compliance from its constituent units. No one would argue that a 
federal Government could for that reason reject the obligations imposed by 
customary international law and yet the argument against undertaking treaty 
obligations seems to be basically the same and equally weak. 

The real objection on the part of the main Federations to the proposal 
of Yugoslavia is that it does not, like the other proposals, allow federal States 
a different status from unitary States under particular treaties, that is to say, 
allow them to become parties to a treaty without having the same obliga- 
tions as other contracting parties. The main Federations have consistently 
maintained that if the only choice presented to them is between accepting 
the Covenants as a whole or not accepting any part of them, they will 
decline acceptance for constitutional or political reasons. This is highly 
unsatisfactory from an international point of view, and it may be considered 
a lesser evil to allow federal States to become parties to the Covenants in 


89 Commission on Human Rights, Report of the Sixth Session (U.N. Doc. E/1687), 
Annex I, p. 21. 

% Representative of Canada, U.N. General Assembly, 5th Session, Official Records, 
Third Committee, p. 136. 

81 Oppenheim, International Law, vol. i (8th ed. by Lauterpacht, 1955), § 89; Hyde, 
International Law, vol. ii (2nd ed., 1945), p. 949; Hackworth, Digest of International 
Law, vol. v (1941), pp. 593-7; Guggenheim, Lehrbuch des Volkerrechts, vol. i (1938), 
p. 277. 
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respect of those provisions only to which effect can be given by the federal 
Government itself.%? 

On the other hand, throughout the deliberations of the Human Rights 
Commission a number of representatives expressed themselves vehemently 
against the inclusion of a federal State clause. The representatives of the 
Dominican Republic, Egypt, Iraq, and Mexico, among others, held that 
such a clause was out of place in covenants on human rights, the univer- 
sality of which should be ensured.®* The representatives of Guatemala, 
Syria, and Yugoslavia were of the opinion that to include a federal State 
article would discriminate in favour of federal States and might, on that 
account, discourage non-federal States from signing the Covenants.** The 
representatives of Egypt and Yugoslavia also expressed the view that a 
federal State article might be applied by metropolitan Powers to their 
dependent territories and that its adoption would be tantamount to an 
outright repeal of the article on the territorial application of the Covenants 
which had by then become incorporated in the Draft Covenants.®* Against 
the threat of abstention from federal States, the general feeling of these 
representatives seemed to be that non-ratification by federal States was 
preferable to ratifications which were not given complete effect.®* 

This head-on clash was not resolved when the matter was debated in the 
Third Committee of the Fifth General Assembly. The Commission on 
Human Rights had not had time to resolve this impasse and the Economic 
and Social Council had asked the General Assembly for a political decision 
on the question of including such a clause in the Draft. The General 
Assembly in 1950 instructed the Commission on Human Rights 


‘to study a federal state article and to prepare, for the consideration of 
the General Assembly at its sixth session, recommendations which will 
have as their purpose the securing of the maximum extension of the 


92 These considerations were expressed by the representative of the United States 
in the Fourth General Assembly during discussions relating to the Convention on the 
Suppression of the Traffic in Persons: Official Records, Sixth Committee, 201st meeting, 
paragraph 88. 

®8 Commission on Human Rights, Report of the Seventh Session (Doc. E/1992), 
p. 39. 

% Tbid. 

% United Nations Yearbook, 1953. p. 385. 

% Cf. the following observations of an I.L.O. Committee of Experts on the Appli- 
cation of Conventions: ‘. . . no ratification at all is infinitely preferable to a ratification 
to which effect is not given both by any necessary legislation and in practical applica- 
tion. An ineffective ratification not only fails to raise or stabilise labour conditions but 
it undermines respect for international obligations solemnly undertaken, reduces respect 
for international good faith, is unfair to States which respect their obligations and deters 
such States from undertaking further ratifications, thereby materially reducing social 
progress.’ International Labour Conference, 31st Session, 1948, Report III, Appen- 
dix, p. 8. 
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Covenant to the constituent units of federal states, and the meeting of 
the constitutional problems of federal states’.®? 


This Resolution of the General Assembly indicated the desirability of not 
identifying the position of federal States with that of unitary States, while 
at the same time avoiding judgment on the feasibility of a federal State 
clause. But the twin directive was so inherently contradictory that to the 
extent that one aim was satisfied (securing the maximum extension of the 
Covenant to the constituent units) the other aim would be defeated (meet- 
ing the constitutional problems of federal States), and vice versa. 

A way out of this impasse was suggested by Professor (now Sir Hersch) 
Lauterpacht in his important book, International Law and Human Rights, 
published in 1950. He suggested an unqualified Convention subject to the 
possibility of a reservation open to federal States permitting them to de- 
clare themselves exempted for a limited period from the obligations under 
the Covenant in so far as they fall within the jurisdiction of the constituent 
States.°® This idea was taken up by the representative of Denmark at the 
seventh session of the Commission on Human Rights. He proposed the 
following Article: 


‘1. The government of a federal State may at the time of signature, 
ratification or accession to this Covenant make a reservation in respect 
of any particular provision of the Covenant to the extent that the 
application of such provision, under the constitution of the federal 
State, falls within the exclusive jurisdiction of the constituent states, 
provinces or cantons. The Secretary-General of the United Nations 
shall inform other States Parties to the Covenant of any such reserva- 
tion. 

‘2. When making a reservation under paragraph 1, the government 
of the federal State shall transmit to the Secretary-General, for com- 
munication to other States Parties to the Covenant, a brief statement 
as to the status of the law of the constituent states, provinces or cantons 
with regard to the subjects covered by the reservation. 

‘3. When a reservation is made under paragraph 1, the federal 
government shall bring the relevant provisions of the Covenant to the 
attention of the appropriate authorities of the constituent states, prov- 
inces or cantons and recommend that such steps be taken as may be 
necessary to give full effect to the provisions. 

‘4, A reservation made under paragraph 1 may at any time be with- 
drawn in whole or in part. Withdrawal of a reservation is effected by 
notification to the Secretary-General, who shall inform the other States 
Parties to the Covenant. 

‘5. As long as and to the extent that a reservation made under para- 
graph 1 remains in force, the government of the federal State may not 


97 Resolution 421 (V) C, paragraph 5, of 4 December 1950, General Assembly, 5th 
Session, Official Records, Supp. No. 20 (A/1775), p. 42. 
8 See Lauterpacht, International Law and Human Rights (1950), p. 363. 
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in relation to other States Parties to the Covenant invoke the relevant 
provisions of the Covenant.’ ® 


In proposing this Article the representative of Denmark maintained the 
previous position of his Government that it would be preferable not to 
include a federal State clause in the Covenant at all. In view, however, of 
the General Assembly’s Resolution of 1950 this proposal was submitted so 
that if a federal State clause were included it would be in the form of a 
reservations clause rather than a blanket qualification-of-obligation clause. 
The purpose of the reservations clause was to obviate to the greatest possible 
extent the disadvantages resulting from the status of inequality which a 
blanket clause would inevitably entail. 

Specifically, the reservations clause proposed by Denmark was said to 
have the following advantages. (1) The federal States could ratify the Cove- 
nant even if the implementation of certain of its provisions under their 
constitutional systems fell within the reserved powers of their constituent 
units. (2) The limitation of obligations of federal States would result only 
from express reservations in respect of particular provisions, and not from 
the automatic application of a more general federal State clause. (3) Other 
States parties would be kept informed of the extent to which a federal 
State gives effect to the provisions covered by reservations. (4) A federal 
State which, because of a reservation, is immune from complaints regard- 
ing violations of a provision in the Covenant would not itself be able to 
make such complaints against other States parties. 

The main advantages, then, were reciprocity and certainty. It was 
deemed only fair that a federal Government, to the extent that it maintained 
its reservation, should be debarred from invoking the relevant provisions 
of the Covenant against other States. Further, the reservations clause was 
thought to be the only way by which parties to the Covenant could be cer- 
tain about their mutual rights and obligations. Admittedly, the problem of 
reservations to multilateral treaties is one of the most complex and baffling 
in international law, and the Advisory Opinion of the International Court 
of Justice in the Genocide case 1 did little to clarify the matter. But what- 
ever doubts may exist generally as to the proper rules of international law 
regarding reservations to multilateral instruments, there is no doubt that 
reservations expressly provided for in the instrument itself can be validly 
made. 

The merits and demerits of these various proposals were debated by the 


See U.N.Doc. E/CN.4/636. 
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Third Committee of the General Assembly at its eighth session in 1953.1 
Here again a number of representatives expressed themselves against the 
inclusion of any federal State clause. A few representatives agreed with 
Denmark that the constitutional difficulties of federal States might be over- 
come by the use of reservations at the time of signature. The federal repre- 
sentatives, including those of Australia, Canada, and the United States, held 
that to omit the federal State clause would constitute an insuperable barrier 
to ratification of the Covenants by federal States. The representatives of 
India and the United States stressed that a majority of unitary States should 
not attempt to force the hand of federal States which had particular con- 
stitutional difficulties. 

In the face of this deadlock, a number of representatives, including those 
of Brazil, Cuba, and France, were of the opinion that a decision on this 
important question would be premature without further study. The re- 
presentatives of Afghanistan, Bolivia, and Chile thought that the Commis- 
sion on Human Rights, as a body of experts, was the most appropriate 
organ to reach a decision on the matter. But the Commission had already 
considered this matter at its third, fifth, and seventh sessions, and had been 
unable to arrive at a decision. Accordingly, the representative of Guate- 
mala proposed a resolution 1° by which the Assembly would, instead, re- 
quest the International Court of Justice for an Advisory Opinion on the 
desirability or undesirability of including a federal State clause in the Cove- 
nants, having regard to the universal application of those rights and the 
constitutional problems of some federal States. The resolution would also 
have had the Assembly request the Commission on Human Rights not to 
consider the matter before the Court had delivered its Opinion. This was a 
touching exhibition of faith in the Court, but hardly a practical one. Finally, 
the Third Committee passed a formal resolution,’ later adopted without 
discussion at the plenary meeting of the General Assembly on 28 November 
1953, instructing the Commission on Human Rights to decide, in the light 
of the Assembly’s discussions, whether or not it was necessary to include a 
federal State clause in the Covenants. 


The solution in the present Draft Covenants 


At the tenth session of the Commission on Human Rights, from 23 
February to 16 April 1954, the question of a federal State clause was ex- 
haustively considered.1™ Four alternative proposals were before the Com- 
mission for consideration. (1) The proposal of Egypt 1° was that the Com- 


102 See United Nations Yearbook, 1953, pp. 384-6. 

103 A /C.3/L.388. 

104 A/2573 VA. 

105 Commission on Human Rights, Report of the Tenth Session, Supp. No. 7 
(Doc. E/2573). 
106 F/CN.4/L.343. 








































410 FEDERAL STATE AND THE TREATY POWER [Vo . 1960 


mission on Human Rights ‘decides not to include provisions relating to 
federal states in the draft international covenants on human rights’. (2) The 
text of the Draft Article proposed by the Soviet Union was as follows: 
‘The provisions of the Covenant shall extend to all parts of federal states 
without any limitations or exceptions.’ 197 This was a federal State clause in 
name only, and would merely have made explicit the result intended by the 
Egyptian delegate. (3) The Draft Article proposed by the representative of 
Denmark to the seventh session of the Commission 1° was treated as a 
working paper at the tenth session.!® This, as we have seen, was a federal 
State article in the form of a reservations clause. (4) Finally, there was again 
submitted the Draft Article 11° originally proposed by Australia, India, and 
the United States at the eighth session of the Commission, but which was 
submitted at the present session by Australia and India alone, the United 
States having withdrawn its sponsorship.! 


The evolution of this last proposal is an interesting story. As originally 
drafted it contained two operative sections: 


‘(a) In respect of any provisions of the Covenant, the implementation 
of which is, under the constitution of the federation, wholly or in part 
within federal jurisdiction, the obligations of the federal government 
shall, to that extent, be the same as those of Parties which have not made 
a declaration under this article; 

‘(b) In respect of any provisions of the Covenant, the implementa- 
tion of which is, under the constitution of the federation, wholly or in 
part within the jurisdiction of the constituent units (whether described 
as States, provinces, cantons, autonomous regions, or by any other 
name), and which are not, to this extent, under the constitutional system 
bound to take legislative action, the federal government shall bring such 
provisions with favourable recommendations to the notice of the ap- 
propriate authorities of the constituent units, and shall also request such 
authorities to inform the federal government as to the law of the con- 
stituent units in relation to those provisions of the Covenant. The fed- 
eral government shall transmit such information received from con- 
stituent units to the Secretary-General of the United Nations.’ 


It was this text which was originally sponsored by the United States, Aus- 
tralia, and India. However, by 1953 the Bricker Amendment movement 
had got well under way in the United States and the implications of the 
text were looked at rather closely there. It was pointed out that if the Cove- 
nant were adopted the effect would be to give the Congress full power to 
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enact legislation effective within the States to put the Covenant into effect. 
This was because, under the doctrine of Missouri v. Holland,!'* the imple- 
mentation of the Covenant would fall wholly within federal jurisdiction, 
even though most of the items in the Covenant are within the normal 
domain of State legislative competence. Consequently, Congress would 
under the Constitution have full power, and subdivision (b) dealing with 
favourable recommendations to the States would be inoperative. The same 
result applies to Australia and India, because in these two Federations the 
treaty-implementing power is also plenary and can be exercised without 
regard to the normal federal/State distribution of legislative powers. Thus 
we had the anomalous situation of Australia, India, and the United States 
all sponsoring a federal State clause which was inapplicable to them and 
only really applicable to Canada, where the treaty-implementing power is 
indeed restricted. 

Accordingly it was recognized, particularly by the Bricker Amendment 
proponents in the United States, that the federal State clause would have 
to go further and provide that the federal Government assumes no obliga- 
tion to enact legislation which it could not constitutionally enact in the 
absence of the treaty. In other words, it would be necessary to insert the 
‘which’ clause 1° of the Bricker Amendment into the federal State clause of 
the Draft Covenants. It was partly in order to placate American appre- 
hensions that the following provision was inserted as paragraph 2 of the 
federal State Article to be submitted at the tenth session of the Commission: 


‘2. This Covenant shall not operate so as to bring within the 
jurisdiction of the federal authority of a federal state making such 
declaration, any of the matters referred to in this Covenant which, 
independently of the Covenant, would not be within the jurisdiction of 
the federal authority.’ 114 


This would relieve the federal Government from an obligation to enact 
federal legislation on a subject outside its normal legislative competence, 
but—argued the proponents of the Bricker Amendment—even then it 
might be held that under the rule of Missouri v. Holland Congress would 
gain power fully to implement the Covenant although under no inter- 
national obligation to do so.1!5 The federal State clause might qualify the 
international obligation but not the constitutional power of implementation. 

As a result of this Brickerite argument and other domestic political 
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pressures, Secretary of State Dulles announced in 1953 that the United 
States would not ratify the proposed Covenants on Human Rights."!® It was 
for this reason, then, that the United States withdrew its sponsorship from 
the federal State clause, which was therefore proposed to the tenth session 
of the Commission by Australia and India alone. 

At that session, lasting from February to April 1954, the status of the 
United States delegation in the Human Rights Commission was compared 
to the Cheshire cat in Alice in Wonderland—that remarkable cat which had 
a grin on its face and was able to disappear leaving the grin behind. In this 
case the grin was the American delegation which remained in the drafting 
sessions after the American Government had formally rejected the work 
of such sessions in advance. The heavy difficulties under which the Ameri- 
can delegation laboured because of the advance repudiation of the Covenants 
by its Government was revealed by the fact that, in contrast to American 
success in 1952 in blocking all attempts by the Soviet delegation to weaken 
the principles of individual liberty embodied in the Covenant, at this session 
American leadership in the Commission was rejected in favour of the Soviet 
Union’s position on the two key points, the right to property and the federal 
State clause.}!7 

In spite of the American default, the federal State clause had such 
vigorous proponents at the tenth session of the Commission that the final 
vote was bound to be a close one. Those who favoured the inclusion of a 
federal clause of the pattern proposed by Australia and India stoutly main- 
tained that most federal States would find it impossible to become parties 
to the Covenants unless such a clause were included, simply because most 
of the matters covered by the Covenants were within the jurisdiction of 
the constituent units of those States. While it was recognized that the 
Federation alone had a personality in international law and was able to make 
international commitments, it was argued that a purely legalistic approach 
to the problem would fail to take into account the realities of the situation. 


116 T etter from Secretary Dulles to Mrs. Oswald B. Lord, United States representa- 
tive on the Commission, Dept. of State Bulletin, 28 (1953), pp. 579-81. 

117 As if to climax and underline the change in climate and leadership in the human 
rights field after the arrival of the Bricker Amendment movement on the scene, the 
Soviet Government on 3 May 1954 ratified the Genocide Convention with much inter- 
national fanfare and publicity. Although this ratification was recognized in the United 
States as a cynical effort to exploit public opinion by a nation which does not shrink 
from racial persecution and slave labour within its own borders, the American Govern- 
ment is hardly in a position to press this point. For the State Department in February 
1956 announced that it was unwilling to support a proposed International Labour 
Organization Convention against the use of forced labour for political or economic 
purposes. The reason for this negative position is probably an internal one: a refusal 
to participate in international conventions affecting any matter that could conceivably 
be the subject of internal legislation. If that be so, the Bricker Amendment, though 
thus far rejected as part of American constitutional law, is in fact applied in political 
practice. 
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The existence of federal States was often the result of historical, ethnic, lin- 
guistic, economic, and social conditions. In some instances it was the conse- 
quence of a practical compromise which brought about a delicate balance 
in the distribution of power and authority between the Federation and its 
units. Therefore the whole question should be viewed in a broader con- 
text than that of classical international law alone. Some international instru- 
ments, such as the Constitution of the International Labour Organization 
and the Convention on the Status of Refugees, which embodied federal 
clauses, clearly recognized that fact and had adopted a pragmatic approach 
to the problem. 

Opponents of the federal State clause pointed out, however, that these 
were the only two instances of special concessions being made to federal 
States in multilateral instruments. The I.L.O. Conventions, it was argued, 
were of a special character and could not be followed by the Commission 
as an example. Hitherto, with the exception of the I.L.O. Conventions, all 
federal States had been held responsible in respect of their territories as a 
whole for the international obligations which they assumed and none of the 
many treaties registered by the League of Nations, for example, made special 
arrangements concerning federal States. And since human rights were 
viewed as fundamental and inalienable, it was inconceivable to assert that 
they might legally not extend to certain parts of some countries. The in- 
sertion of a federal clause, it was felt, would contradict the spirit of the 
Charter and the Universal Declaration of Human Rights which recognized 
the principle of the universal application of human rights. 

The most serious objection to inclusion of a federal clause, however, 
was the disparity it would create in the obligations of federal and unitary 
States. It was felt that this would be in contravention of the sovereign 
equality of States affirmed in Article 2, paragraph 1, of the Charter. To 
safeguard the principle of the equality of contracting parties, however, the 
Belgian representative proposed the following amendment !8 as an added 
paragraph to the clause sponsored by Australia and India: 


‘4. A contracting State shall not be entitled to avail itself of the 
present Covenant against other contracting States except to the extent 
that it is bound by the Covenant.’ 


The joint sponsors accepted this amendment.'!!® Some members felt that 
the incorporation of the Belgian amendment in the Draft Article had 
rectified to a great extent the disparity in the obligations of federal and 
unitary States under the Article. Others did not. The proponents of the 
federal clause were finally forced to argue that the legal obligations were not 
always the most important elements of the commitments undertaken through 
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international agreements. The ultimate obligation, it was asserted, was a 
moral and spiritual one; consequently, the limited scope of the legal obli- 
gations which would be undertaken by federal States would not be the full 
measure of their real commitments. 

Finally, at its 441st meeting the Commission agreed to adjourn the vote 
on the federal clause proposals until after a decision had been taken on the 
question of reservations. The Commission then dealt with the question of 
reservations at its 442nd to 449th meetings, and was completely unable to 
reach agreement on any of the three aspects of the problem: the admissi- 
bility or non-admissibility of reservations, the nature and extent of admis- 
sible reservations, and the legal effect to be attributed to reservations.!?° 
Accordingly, it requested the Economic and Social Council to transmit the 
problem to the General Assembly at its ninth session. 

The voting on the federal State proposals took place at the 450th meet- 
ing of the Commission. The Draft Resolution of Egypt 121—that no federal 
clause be included in the Covenants—was voted on first and failed of adop- 
tion, the vote being eight in favour and eight against, with two abstentions. 
The Draft Article of the Soviet Union 1#? was then voted upon and nar- 
rowly adopted by eight votes to seven, with three abstentions. As a conse- 
quence of the adoption of the text proposed by the Soviet Union, the Draft 
Article of Australia and India, and the Belgian amendment thereto, were 
not put to a vote. The text of the Article adopted (Article 28 of the Draft 
Covenant on economic, social and cultural rights and Article 53 of the 
Draft Covenant on civil and political rights) reads: “The provisions of the 
Covenant shall extend to all parts of federal States without any limitations 
or exceptions.’ 

The adopted text is, of course, a federal State clause in name only. It 
makes special provision for federal States only to the extent of saying they 
shall have no special position. Indeed, it goes beyond this. For it seems not 
only to prevent inclusion of a federal State concession in the Covenants, 
but also to deny States with federal Constitutions the possibility of making 
reservations to meet their particular constitutional difficulties. This is the 
interpretation put on the clause by the Secretary-General in his annotation 
of the text of the Draft Covenants presented to the tenth session of the 
General Assembly in July 1955.28 

The Commission on Human Rights completed the drafting of the two 
international Covenants on Human Rights at its tenth session in 1954. The 


120Commission on Human Rights, Report of the Tenth Session, Supp. No. 7 
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123 Draft International Covenants on Human Rights, Annotation prepared by the 
Secretary-General, Doc. A/2929 (1 July 1955), p. 370. 
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Economic and Social Council referred these drafts to the General Assembly, 
which sent them to its Third Committee. During the Committee’s dis- 
cussions widely divergent views were again expressed on the federal State 
question.!?4 It was pointed out that the federal clause adopted by the Com- 
mission did not comply with General Assembly Resolution 421 (V) C 
which had asked the Commission to study a federal State Article and to 
prepare recommendations with a view to (a) securing the maximum exten- 
sion of the Covenants to the constituent units of federal States, and (>) 
meeting the constitutional problems of federal States. The draft adopted 
by the Commission was considered as meeting only the first element of the 
Resolution. In view of the close vote by which the clause had been adopted 
by the Commission, it was inevitable that the Australian representative 
should again submit the substitute text sponsored before the Commission 
by Australia and India. The Third Committee, however, did not vote on 
any of the proposals or amendments. Instead it recommended discussion 
during the Assembly’s tenth session. Thus the matter is still pending and 
the problem of the federal State clause has yet to be definitely settled by the 
competent United Nations organs. 


Reciprocity: ‘parity of obligation’ and ‘mutuality of remedy’ 

The problem of reciprocity lies at the heart of all debate over a federal 
State clause. Once this is realized, it becomes clear that the question cannot 
be settled by the federal States among themselves without taking the in- 
terests of other States into consideration. The basic element in the assump- 
tion of any new international obligation is reciprocity, and this is true 
particularly of measures for the international protection of human rights. 
The chief motivating factor for any Government which undertakes inter- 
national obligations in this area is that other Governments will be subject 
to the same obligations. This is even more so when some system of inter- 
national supervision is attached to the treaty, like the machinery of the 
International Labour Organization,!”> or the proposed measures of imple- 
mentation forming part of the Draft Covenants on Human Rights. Under 
the latest draft,!2® complaints by one State party to the Covenant against 
another State party for not giving effect to a provision of the Covenant 
may, after negotiations between the parties, be referred to a permanent 
committee for consideration. It is evident that no State will readily submit 
to such a system of sanctions unless it is certain that a complaining party 
cannot hide behind a shield of immunity. And it is likely that any signa- 
tory State would wish also to be able to become a complaining State when- 
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ever it feels its interests are prejudiced by non-compliance on the part of 
other signatories. 

The problem of reciprocity, therefore, involves two distinct problems: 
‘parity of obligation’ and ‘mutuality of remedy’. Parity of obligation means 
simply that each signatory State assumes the same obligations as every other. 
Mutuality of remedy, however, implies only that a signatory under a lesser 
degree of obligation cannot become a complaining party against another 
State concerning a matter upon which that other State has assumed a 
greater obligation. The two concepts, then, are distinct though interrelated. 

It was mutuality of remedy which was sought to be secured by the Bel- 
gian amendment to the federal State proposal sponsored by Australia and 
India. This amendment, as we have seen, provided that 


‘4. A contracting State shall not be entitled to avail itself of the 
present Covenant against other contracting States except to the extent 
that it is bound by the Covenant.’ 


The last paragraph of the Danish ‘reservations clause’ proposal had a like 
purpose. This paragraph read: 


‘5. As long as and to the extent that a reservation made under para- 
graph 1 remains in force, the government of the federal State may not 
in relation to other States Parties to the Covenant invoke the relevant 
provisions of the Covenant.’ 


Thus mutuality of remedy could be secured whether the inequality of 
obligation resulted from a blanket federal State clause or from a specific 
reservation made by the federal State. 

A concrete example will illustrate this point. Suppose that India, as a 
federal State, elected to treat land ownership by aliens as a matter falling 
within the responsibility of the constituent States of the Federation. This 
concession could be the result either of a blanket federal State clause or of 
a specific reservation. Now suppose that South Africa prohibits land owner- 
ship by Indian nationals, in contravention of an Article in the Covenant.!27 
Then, under either the Belgian amendment or the Danish draft, India 
would be precluded from becoming a complaining party against South 
Africa with respect to violations of this particular Article. This is because 
India itself could not be made a defendant on this same matter, since its 
federal structure immunizes it from responsibility. The doctrine of mutu- 
ality of remedy prevents a State from becoming a plaintiff on a matter 
upon which it could not be made defendant. 

Mutuality of remedy, then, can be secured even in the face of a disparity 


127 Thus far no article on the right of property has been included in the Draft 
Covenants because it has been impossible to reach agreement on the wording of the 
text. The Commission at its tenth session referred the question to the General Assembly: 
see Economic and Social Council, xviii, Supp. 7, paragraphs 40-71. 
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of obligation. In this sense a federal State can be put under a lesser degree 
of obligation without enabling it to take advantage of this fact vis-a-vis 
other States. All this talk, however, relates merely to procedural pre- 
requisites. It cannot explain away the fact that in substance the federal 
State is accorded a preferential position. A federal State clause can establish 
procedural reciprocity, but not substantive reciprocity. 


Conclusion 


The fundamental problem is the propriety of making such a substantive 
concession to federal States in the form of a federal State clause, compromis- 
ing the international law doctrine of the equality of States, in order to 
secure the maximum acceptance of international legislation. Unitary States 
are quick to point out that internal obstacles to a country’s participation 
in international co-operation are no rare phenomenon, and by no means 
confined to Federations. International agreements often affect particular 
interests adversely, and provincial or local rights may be considered as just 
one type of interest. The problems with which a federal Government is 
faced are not necessarily unique. Speaking about the United States, Pro- 
fessor David Riesmann said: 


‘the political obstacles imposed by the constitutional framework . . . 
differ only in degree from the obstacles imposed in any scheme by the 
conflict between centralisation and decentralisation, between authority 
and liberty. In less dramatic form, these issues of our time appear of 
course in states which political scientists class as unitary, as well as in 
those which they class as federal.’!?8 


The implication of this is that the federal problem is essentially a political 
problem and therefore deserves no special concession. 

Certainly in the case of the United States, Australia, India, and Switzer- 
land, the reasons underlying advocacy of a federal State clause are of a 
political nature, although based upon the constitutional structure of those 
States. Legally the federal Government can, however, fully implement any 
treaty obligation. Federal States such as Canada, in which the treaty power 
is limited in law by the rights of constituent States, are in a somewhat differ- 
ent position. Here the problem is genuinely legal in character. Short of 
constitutional amendment, the only possibility of full co-operation by a 
State like Canada is to ensure before ratification that the legislation of 
each separate Province is in conformity with the international text. This, 
again, is only a difference of degree from the position in unitary States, 
where the Government may not be able to ratify a treaty before legislative 
measures giving effect to its provisions have been carried through. It must 
be admitted, however, that the degree of difference is considerable. Securing 


128 Riesmann, ‘The American Constitution and International Labour Legislation’, in 
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legislative acts by a number of provincial or State Parliaments over which 
the federal Government has little political authority is a far more compli- 
cated affair than securing the passage of a bill in the Parliament of a unitary 
State. 

Characterizing the problem in most Federations as political rather than 
legal still does not solve it. Particularly is this true with respect to treaties 
for the protection of human rights, which strike at the roots of the normal 
federal/State distribution of powers in most federal structures. Effective 
implementation of such treaties would require a drastic shifting of powers 
to the central Government, even though this could be done within the 
constitutional framework. A federal State clause seeks to obviate this. But 
since the bulk of the provisions of the Draft Covenants fall within the 
competence of the constituent units in almost every Federation, the result 
of a really effective federal State clause would be to render the obligation of 
every federal State largely nominal. The problem of enforcing a human 
rights covenant within a federal State, without drastically shifting the con- 
stitutional balance of power, is virtually insuperable. The federal State 
clause is a means not of solving, but of avoiding, the problem. Only in one 
particular instance of limited scope has a federal clause been adopted and 
inserted in a United Nations convention, namely, the Convention of 28 
July 1951 Relating to the Status of Refugees.!2® The only other such clause 
is in the Constitution of the International Labour Organization, hardly a 
reassuring precedent. The technique for reconciling federalism with the 
new internationalism has yet to be devised. 
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THE TREATY POWER IN 
SWITZERLAND* 


THE QUESTION OF the proper scope of the treaty power has long been 
considered one of the most difficult constitutional problems in a federal 
system. There is already a large literature on the subject as it relates to the 
three English-speaking federations—the United States, Canada, and Australia. 
Recent controversies over the Bricker Amendment (and related proposals 
to limit the treaty power) have brought the problem into even sharper 
focus in America. There is, however, a surprising dearth of literature on 
the Swiss experience with the constitutional problems involved in the treaty 
process. In part this dearth is due to the linguistic barrier to much of the 
Swiss material; in part to the unique nature of the Swiss Constitution which 
tends to give an insular appearance to Swiss legal developments. But I shall 
hope to show that the Swiss experience yields an illuminating comparison 
with that of the English-speaking federations, and that examination of Swiss 
constitutional developments shows the central virtue of the comparative 
method to be not less valuable in public than in private law: to see a legal 
problem in perspective, discerning which parts of the problem are intrinsic 
and which are adventitious. 


UNIQUE FEATURES OF THE SWIss TREATY POWER 


Switzerland, although truly a federal state, does not fully exhibit the 
constitutional problems that are evident in the English-speaking federations. 
First, the judiciary has not the same power of judicial review found in the 
other federations, so that legislative supremacy over the Constitution pre- 
cludes many of the difficulties relative to the implementation of treaty 
obligations. Second, its plural executive body and the high degree of legis- 
lative participation in the treaty process both obviate many of the problems 
arising from a constitutional separation of powers. Third, the procedure 
for challenging treaties by popular referendum provides the only ultimate 
sanction for the constitutional division of powers between federation and 
cantons, so that in Switzerland the problem of treaty performance is more 
political than legal. Fourth, its high degree of centralization of the past 
fifty years tends to place Switzerland almost in the position of a unitary 
state, so that many of the peculiarly federal problems have not arisen. 
Finally, because of her peculiar neutral position defined by the Congress 
of Vienna and because of her abstention from membership in the United 
Nations, Switzerland simply has not faced many of the constitutional prob- 
lems posed by modern internationalism. For these reasons no extensive body 
of case law is to be found in the Swiss constitutional experience, and such 


* Reprinted with permission from The American Journal of Comparative 
Law, Vol. 7, No. 2, Spring 1958, pp. 178-194. 
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features as we discuss here are based on constitutional text and practice. 
This is not to say that the Swiss experience is any the less illuminating. Its 
peculiar executive, its principles of direct democracy, its lack of a supreme 
judiciary, and other unique features of its governmental organization help 
to bring out in greater relief problems that will be observed in the other 
federations. 

The Swiss cantons had several centuries of history behind them at the 
time when the Swiss Confederation came into existence in its present form. 
By the middle of the sixteenth century, nearly all the cantons were con- 
nected with the old Confederation.! After the defeat of Napoleon, the 
Congress of Vienna in 1815 vested the highest power of the Confederation 
in a Diet composed of ambassadors from each canton. As in the Con- 
federation in America, the fatal weakness was the inability of the Diet to 
enforce its decrees. Economic conditions, popular representation, the ad- 
vancement of manufactures, communication, and transportation all called 
for more political unity. After two forceful though abortive revolutions, 
the impossibility of the 1815 arrangement continuing had become obvious 
by 1846. On September 12, 1848, the Constitution which at present forms 
the fundamental laws of the Confederation was adopted by a large majority 
of the Swiss people. Thereafter, the combined effects of centralization in 
Europe, the movement of Kulturkampf and economic liberalism in social 
matters, led to a revision of the Constitution in 1874. 

Article 71 of the Constitution provides that, subject to the rights of 
the people and the cantons, the supreme authority of the Confederation 
is exercised by the Federal Assembly. This Assembly is composed of two 
chambers: the National Council and the Council of States, both with equal 
powers. Article 3 provides that the cantons may exercise all the rights not 
delegated to the central government. As in the United States and Australia, 
residual powers are vested in the component states. Various articles enumer- 
ate the rights exercisable by the Confederation. Thus the federal govern- 
ment is one of limited powers. The Constitution establishes the legislative 
power of the central legislature, and only within the limits of the Constitu- 
tion can the Federal Assembly legislate. 

The theory that the central government is the creature of the com- 
ponent states has naturally arisen from historical experience in the Swiss 
federation, just as it has in the American. This theory could obviously 
have no application in the Commonwealth federations because the con- 
stitutions of those countries took the form of Imperial enactments; in no 
sense was the central government of those federations created out of the 
component states. But the doctrine that the central government can operate 
only within the powers which the states and the people have delegated 
to it has had considerable effect on the course of constitutional interpreta- 


1 Rappard, La Constitution de la Suisse, 1848-1948 (1948) passim. 
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tion in Switzerland, even if it may now be more or less dormant in the field 
of foreign affairs. 

Further, the Swiss Constitution is very flexible and can readily be 
amended either by the ‘popular initiative’ (Art. 121) or by action on the 
part of the Assembly (Art. 120). The Constitution cannot be- termed a 
permanent distribution of legislative powers but only a guide to their current 
distribution between the Assembly and the cantons. In other words, in the 
case of a question of competence on a given subject, it is to be presumed 
that if there is no mention of this subject in the Constitution, the competent 
authority will be the cantons. On the other hand, though the cantons have 
no means of extending their powers at the expense of the Confederation, 
it will always be possible for the latter, by means of a popular vote, to 
assume powers at present assigned to the cantons. Swiss constitutional law 
has therefore tended to develop in a unitary direction in accordance with 
political and economic circumstances. 

The Swiss Constitution provides for an executive of seven men, 
theoretically subject to the strict control of the Federal Assembly. This 
executive body is known as the Federal Council and is elected for a term 
of four years by the Assembly, in joint session, shortly after the election 
of the National Council. The Assembly annually elects the Chairman and 
Vice Chairman of this executive body. All its members are of equal status. 
Like the President of the United States, the Federal Councillors are not 
members of the Assembly, but unlike the President, they are always repre- 
sented on the floor of each house whenever any important subject is under 
discussion. The powers of the Federal Council are very extensive. Although 
legally the servant of the Assembly, it exerts in practice almost the same 
power as the British cabinet, for it is the dominating force in the introduc- 
tion and passage of public legislation. Like the British cabinet, its influence 
is due mainly to the fact that it is composed of the leaders of the legislature; 
yet its peculiar strength lies in the fact that, having a fixed tenure upon 
election, it is not thereafter politically responsible to the legislature. 

The role of the executive in the treaty-making process is not as clear 
as that in the United States. The Federal Council has not, in theory at any 
rate, such a free hand as the American president. Theoretically, the Council 
must do the bidding of the Federal Assembly, and any resolution passed 
with respect to foreign affairs must be meticulously performed by the Coun- 
cil. But since in practice the Council’s position as a leader in initiating policy 
legislation approaches the dominant position possessed by the British cabinet, 
it may be properly considered the actual instigator and negotiator in foreign 
relations. 

Although the actual negotiation of treaties is within the province of 
the Federal Council, the Swiss treaty-making procedure embodies the widest 
type of legislative control over the ‘capacity’ part of the process of any of 
the main federations. In brief, the procedure is as follows: After negotia- 
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tion, treaties are submitted to the two Federal Chambers with the advice 
and observations of the Council. They are then submitted to an ad hoc 
committee of the Chamber to which they were originally referred, which 
presents a report, either oral or written, preceding a full debate on the 
measure. The procedure is duplicated in both Chambers, which in Switzer- 
land have identical powers. After agreement is reached, the two Chambers 
pass a law (arrété) approving (if that be the case) the treaty and giving 
the Federal Council the power to ratify it. The executive act of ratification 
is then carried out in pursuance of this legislation. 

Notwithstanding the predominance of the Federal Council, treaties 
must go through both Chambers and be duly passed in the form of an 
ordinary statute before they are constitutionally concluded. In this process 
the Federal Assembly acts both as a consenting body and as a legislative 
body. Its act is both a precondition for ratification and an incorporation 
of the treaty (once ratified) into municipal law.? All treaties, then, are 
self-executing, in the sense that the Federal Assembly need not perform a 
further act to give effect to the treaty as internal law. Even after the legis- 
lative stage, however, treaties are still subject in many instances to the op- 
tional referendum. After ‘approval’ and before ‘ratification’ may come the 
extra stage of the arrété of approval being challenged and subjected to a 
referendum by 30,000 voters as provided in Art. 89. Under these conditions 
of legislative and popular participation in the treaty process, freedom of the 
executive in foreign affairs is virtually impossible. Although it is often 
argued that because of its peculiar political situation and diminutive size 
Switzerland has no need for a strong organ in control of foreign relations, 
some attempt at the creation of executive discretion has been inevitable. 

The American use of the executive agreement is to a small extent 
paralleled in Switzerland. Although the Federal Council is theoretically 
the servant of the legislature, Swiss constitutional law fully recognizes the 
right of the Federal Council to enter into and conclude international agree- 
ments in certain instances without the approval of the Federal Assembly.’ 
The first instance is when the Assembly has given the Council special or 
prior authorization to enter into a treaty. This, of course, is analogous 
to delegation in the United States. The theory is that the legislature still 
retains control over the treaty-making process, but the details of the treaty 
are left to the Council for negotiation. The second instance is “when the 
matter in issue is concerned with the exchange of declarations touching 
accessory questions.” The third situation when the Federal Council does 
not require Assembly approval is in cases of emergency or “provisional 
ordering of international relations and especially with the view to com- 


2 Arnold, Treaty Making Procedure (1933) 65. 
3 These observations are made on the basis of the reply of the Swiss government 
to a questionnaire in 1933. It is contained in Arnold, ibid., 64. 
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mercial adjustments.” Speed and secrecy are often essential in the conduct 
of foreign affairs, and the Swiss Constitution was presumably making pro- 
vision for such cases. Fourthly, the Swiss Assembly allows the Council full 
authority to arrange for the execution of agreements that have already 
been approved. As approval of an agreement also empowers the Council 
to apply it, this provision would enable the Council to make subsidiary 
rules with the other state with regard to the application of the agreement. 
Finally, the Assembly’s approval is not necessary when Switzerland acquires 
rights only, and incurs no obligations under an international agreement. 
Admittedly, these exceptions still leave relatively small scope for executive 
discretion. Switzerland, owing to her peculiar neutral position defined by 
the Congress of Vienna in 1815, perhaps has no need of all the constitutional 
instruments of international intercourse that a country like the United States 
uses to effectuate its policies. 

Of the main federations Switzerland represents the extreme in the small 
scope given to the executive in the ‘capacity’ part of the treaty process, as 
it represents the extreme in the protection of cantonal and popular rights. 
Admittedly, the constitutionality of federal treaties cannot be challenged 
in the Federal Tribunal.* But the legislature itself forms a necessary part 
of the treaty process, and treaty provisions are subject to the same stringent 
regulations that govern the promulgation of national laws. This legislative 
participation is further enhanced by the principle of full democratic par- 
ticipation in determining the state’s foreign commitments. By a constitu- 
tional amendment in 1921, Article 89 now provides that treaties concluded 
by Switzerland which purport to bind the state indefinitely or for a period 
of more than fifteen years must be submitted for the approval of the people 
in a referendum before they are constitutionally effective, if thirty thousand 
people or eight cantons demand it. This is the highest form of control over 
the executives’ treaty-making powers in any of the main federations. 

This referendum procedure for challenging treaties was a consequence 
of the Gotthard Treaty of 1909 which aroused the ire of Swiss chauvinists. 
Their agitation resulted in a constitutional initiative which sought to attach 
the challenge procedure to all future treaties. The initiative proposal had 
not been voted upon by the outbreak of the first World War, and was 
postponed, but when the voting was held after the war the proposal was 
accepted in 1921 by a large majority. The procedure has only been used 
once—though twenty-two treaties have been challengeable—on 18 Febru- 


*It is true that Article 113 provides: “The Federal Tribunal takes cognizance of: 
.. 3. appeals against violation of constitutional rights of citizens, and appeals of private 
persons against violation of concordats or international treaties.” But this must be read 
in connection with the following paragraph: “In all the above cases the Federal Tribunal 
shall apply the laws and the universally binding arrétés passed by the Federal Assembly, 
and the treaties which it has ratified.” 
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ary, 1923, when a convention with France was challenged and rejected. 
Since then no treaties have been challenged.® 

The challenge procedure is apparently an easy one to evade by the 
simple expedient of not negotiating treaties which purport to have un- 
limited duration or a duration more than fifteen years. Exactly what sort 
of duration provision is necessary to place a treaty under the purview of 
Article 89 is not clear. The German text of the Article reads ‘for an un- 
limited duration’ while the French reads ‘for an indeterminate duration.’ 
Where the duration is limited, for example until certain notice is given, but 
is indeterminate, it is not certain which is meant. The interpretation least 
favorable to the people is in practice chosen. 

The wisdom of this type of democratic participation in the treaty 
process has been often disputed by foreign commentators on the Swiss 
Constitution. In actual Swiss practice the optional referendum challenge 
has apparently not operated to hamstring the treaty-making power, simply 
because it has not been widely used. But obviously a legislature which has 
to consider the possibility of a direct mandate of the people on single issues 
will pause before entering into a treaty which has internal effects. In the 
modern world, many treaties call for secrecy and dispatch, and commercial 
as well as political agreements may fall in this category. Of course, this 
consideration hardly applies to ‘international legislation’ embodied in multi- 
lateral law-making treaties. The great argument in favor of the Swiss prac- 
tice is that international legislation has such an immediate impact on do- 
mestic law that it should be effectuated only after the most thorough and 
careful consideration. 


TREATIES AND FEDERAL STATUTES 


Since in Switzerland treaties become operative as internal law upon 
ratification, the question arises as to the ranking of treaty law with municipal 
rules derived from other sources. Three possible types of conflict are ap- 
parent, for a treaty may be inconsistent with (a) the Constitution, (b) a 
federal statute, enacted either prior to or subsequent to the treaty, and 
(c) cantonal laws. Before turning our attention to this third type of con- 
flict, which is the peculiarly federal problem, it may be well to examine 
the relationship between treaties and the federal Constitution and statutes. 

In the case of conflict between a treaty and the federal Constitution, 
the position is quite simple. Just as the courts will not review the con- 
stitutionality of federal statutes, so they will not pass on the constitutionality 
of federal treaties. The court must enforce the terms of the treaty, despite 
an asserted conflict, for Article 113 of the Swiss Constitution declares 
that the Tribunal “shall apply the statutes and the general joint resolutions 


5It is, strictly speaking, the federal law sanctioning the treaty which is the text 
challengeable, rather than the treaty itself. 
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of the Federal Assembly, as well as the treaties which it has ratified.” Thus 
in one case the federal Tribunal declared: 


“The argument that article 18 of the Hague convention violates 
article 4 of the Constitution . . . cannot be taken seriously. For accord- 
ing to the Constitution, article 113, par. 3, treaties approved by the 
Federal Assembly are binding on the Federal Tribunal and cannot be 
attacked for unconstitutionality.” ® 


In another case it was alleged that the Austrian-Swiss treaty conflicted 
with Article 59 of the Swiss Constitution, requiring personal actions to 
be brought at the defendant’s domicile. In refusing to consider this argu- 
ment, the court said: 


“Article 59 of the Constitution may be brought in only for the con- 
struction of the treaty insofar as the latter’s provisions have taken 
account of the constitutional guarantee.” 7 


Although the court will obviously attempt to interpret the treaty so as to 
make it consonant with the Constitution, it may not refuse to enforce the 
treaty’s terms because of a clear conflict with a constitutional provision. 

The relationship of treaties to federal statutes is not so apparent. It 
might be thought that Article 113 of the Constitution clearly equates treaties 
with statutes, when it declares that the Tribunal “shall apply the statutes 
.. . of the Federal Assembly, as well as the treaties which it has ratified.” 
However, the authorities are in disagreement on the question whether 
treaties, on becoming part of national law, are then equal in rank to statutes 
or are superior to them. 

Professor Paul Guggenheim, in his standard work,® asserts the rule of 
treaty superiority: 


“In case of a conflict between the rule of conventional international 
law and the internal Swiss rule, the international law rule governs 
according to prevailing judicial precedent, even when the situation is 
subject to a contrary-to-international-law internal rule that came into 
force later (than the treaty).” 


Professor Z. Giacometti ® takes the opposite view: 


“If there is a clear conflict between treaty and later statute, however, 
the judge has to apply the treaty-violating statute as lex posterior. 
. .. This rarely happens. According to Guggenheim on the basis of 
prevailing federal precedent, the international law rule governs when 


6 Scharf v. Saxer (1938) 54 Tribune Fédérale I, 40. 
7 Heini v. Pietsch (1931) 57 Tribune Fédérale I, 49. 


8Lehrbuch des Volkerrechts (1947) 35-36. This view is repeated in the revised 
(1954) French language edition of his work. 


® Schweizerisches Bundesstaatsrecht (1949), § 80, pp. 829-830. 
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the situation is covered by internal law rules conflicting with inter- 
national law. But the judgments of the Federal Tribunal cited by him 
do not seem to me to be entirely conclusive.” 


Professor Verdross 1° has endorsed this latter proposition, relying not only 
on Swiss but on British and American cases. 

The two leading Swiss cases on this point seem to fall on opposite 
sides of the fence. The decision mainly relied on by Guggenheim is the 
Lepeschkin case decided in 1923.1! In this case the court expressed a theory 
of transformation of the international treaty into national law which seemed 
to place treaty-based law beyond the reach of legislation. What the court 
may actually have meant, however, was that treaties can be excised from 
internal law only by the statute-making authority. Since both of these 
authorities are the Federal Assembly, treaties and statutes could still be 
viewed as on a par. 

The Steenworden case}? in 1937 seemed to take precisely this view. 
Here the court said: 


“So if there is conflict between a federal law and an international 
convention governing the same matter, the convention necessarily is 
not superior to the law. Each, as internal legislation, having the same 
force, the conflict between them should be settled like a conflict be- 
tween two contradictory statutory texts, by the rule lex posterior 
derogat priori... .” 


And the court cited the Lepeschkin case as supporting this view, but with- 
out actually comparing the two decisions. Thus, the Steenworden case, 
though never relied on expressly in a later decision, seems to state the 
opinion of the Swiss Federal Tribunal today. Guggenheim, who has support 
in decisions prior to the Steenworden case, acknowledges this latter case as 
clearly contrary to his view. Though the rule of treaty superiority was for 
a while often stated and sometimes applied, the contrary rule of the 
Steenworden case that statutes and treaties are of equal rank now has stood 
unimpugned for nearly twenty years. This would appear to make the Swiss 
constitutional doctrine on this point coincide with the well-settled rule in 
the United States. 
Tue FEDERAL TREATY POWER AND CANTONAL LEGISLATIVE COMPETENCE 


The impact of the federal treaty power on cantonal legislative com- 
petence can be examined from the view of both the treaty-making power 
and the treaty-implementing power. The Constitution of Switzerland does 


10 Volkerrecht (1951) 62. 

11Lepeschkin v. Upper Court of Zurich and Gosweiler & Co. (1923) 49 Tribune 
Fédérale I, 188. 

12 Steenworden v. Société des Auteurs (1937) 59 Tribune Fédérale II, p. 331; re- 
printed in part in (1935-37) Annual Digest of International Law Cases, No. 4. 
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not give the Federal Assembly any express right to implement treaties; 
but, under Article 8, the power or capacity to conclude international agree- 
ments belongs exclusively to the Confederation, and only within strict limits 
and exceptionally have the individual cantons the right to conclude their 
own agreements with foreign states. And the capacity to enter into any 
type of agreement has, by constitutional practice, been recognized as in- 
herent in the federal government even on matters which lie within the 
domain of the cantonal legislative competence.'* 

In special cases, the cantons retain the right of concluding treaties with 
foreign powers upon the subjects of public economic regulations, cross- 
frontier intercourse, and police relations.‘ But the Constitution specifically 
provides that such arrangements should contain nothing contrary to the 
rights of the Confederation or of the other cantons. Even over these types 
of agreements that lie within the authority of the cantons, the Federal 
Council maintains a definite measure of control in virtue of the provision 
in Article 10 to the effect that official relations between the cantons and 
foreign governments or their representatives shall be conducted through 
the Federal Council. However, by the same Article, the cantons are per- 
mitted to correspond, and thus negotiate, with inferior officials of foreign 
states in regard to the subjects enumerated in Article 9. Hence the cantons 
may conclude certain minor treaties, under the surveillance of the Federal 
Council. This is similar to the situation in the United States. The Federal 
Council, maintaining direct control over all such agreements, is authorized 
to prevent their execution if they contain anything contrary to the Con- 
stitution or if they infringe the rights of other cantons. Although the 
covenanting cantons are authorized to invoke the aid of the federal govern- 
ment in carrying out such obligations, and though in case of dispute over 
the application of the rules, appeal may be made to the Supreme Court, 
the Federal Council’s determination is generally final.1® 
The cantons now seldom make use of their constitutional powers of 


18 Walter Burckhardt, 2 Le Droit Fédérale Suisse (1935) 464, 5 id., 414. For further 
information on this point see: F. Fleiner, Schweizerisches Bundesstaatsrecht (1923); 
W. Burckhardt, Kommentar der Schweizerischen Bundesverfassung (1931); E. His, “Die 
rechtliche Geltung der Staatsvertrage,” 34 Zeitschrift fiir schweizerisches Recht (1915); 
“Die Kompetenz der Kantone zum Abschluss internationaler Vertrage,” 48 ibid. See also 
the reply of the Swiss Federal Council to the League of Nations Committee of Experts 
for the Progressive Codification of International Law, published in League of Nations 
Reports, C 196, M 70, 1927 V (Geneva 1927). The University of Zurich has published 
a number of doctoral theses which contain ample bibliographies, notably Schwarzenbach, 
Staatsvertrige der Kantone mit dem Ausland (1926); Strauli, Die Kompetenzausschei- 
dung zwischen Bund und Kantonen (1933); and Marguerite Paur, Der Abschluss von 
Staatsvertragen im Bundesstaat (1938) 65 et seq. 

14 Article 9. In this article the opening word ‘toutefois’ has been replaced by the 
word ‘exceptionnellement.’ This is an indication of the centralization process now in 
progress in Switzerland. 


18 John M. Vincent, State and Federal Government in Switzerland (1913) 202. 
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making treaties with foreign countries. The existing treaties—especially 
those dating from the days of larger sovereignty before 1874—are some- 
times in the name of the canton, but now usually in the name of the Federal 
authority on behalf of the canton. It seems that the party bound by them 
in international law is the Confederation and not the canton—the subject 
is a nice one for the theoretical ingenuity of jurists. Thus in practice the 
Confederation concludes treaties upon all subjects. In Switzerland, as in the 
United States, there is no doubt that the component states are effectively 
excluded from the treaty process, and foreign states need not look beyond 
the central organ. 

One recent English commentator !® on the Swiss Constitution has 
claimed that “the boundary between Federal and Cantonal treaty compe- 
tences drawn by the Constitution is that the Confederation makes treaties 
on all subjects within its (legislative) competence, while treaties concern- 
ing subjects within the (legislative) competence of the Cantons are to be 
made by the Cantons.” Such a view could hardly be more erroneous. We 
have seen that it does not accurately describe the ‘capacity’ part of the 
treaty process, since Switzerland has the capacity to enter into a treaty 
dealing with any sort of subject matter. But it is also inaccurate with re- 
spect to the ‘performance’ part of the treaty process, for the treaty-imple- 
menting power of the Confederation appears to be complete. The Con- 
stitution theoretically does not impose any obstacle in the way of the 
plenary power of the central government to enter into and perform all 
treaty obligations. Thus the federal division of powers does not operate 
to fragmentize the treaty-implementing power. However, the Swiss are 
very jealous of both personal and cantonal rights and any attempt to cur- 
tail them with no good reason would meet considerable opposition.!7 

In Switzerland, with the doctrine and actual practice of legislative 
supremacy, the Federal Assembly can virtually determine the limits of its 
own competence. The limits of executive and legislative power are not, as 
in the United States, left to the courts. Since the judiciary in the United 
States more and more refrains from interference in the field of foreign 
affairs, perhaps this difference should not be overstressed. The fundamental 
point, however, is this: the Swiss problem of treaty performance is more 
political than legal. By Article 8 of the Constitution, the Federal Assembly 
has plenary control over foreign relations. This has been interpreted to 
include, as we have seen, both the capacity to enter into international agree- 
ments, and the power to perform their obligations. However, the central 
authority proceeds very slowly when implementation means transgressing 
the legislative jurisdiction of the cantons. 

When a treaty is concluded, for which the necessary implementing legis- 


16 Christopher Hughes, The Federal Constitution of Switzerland (1954) 11. 
+7 Hans Huber, How Switzerland Is Governed (1947) Ch, 10. 
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lation is normally within cantonal control, the federal government has three 
ways by which to obtain jurisdiction. It may, by constitutional practice, 
legislate on the subject within cantonal control, under its power to perform 
treaty obligations. Alternatively, it may put the treaty to the test of a 
popular referendum and so acquire legislative jurisdiction by what would 
in effect be a constitutional amendment. Or finally, the Federal Assembly 
may actually institute a constitutional amendment under the authority of 
Article 121. In terms of constitutional power, the Swiss central government 
appears to be in the most advantageous position of any of the main federa- 
tions with respect to the problem of treaty performance. 

The Swiss Federal Government expressed itself at length on the treaty- 
making power in its Message to the Federal Assembly of 10 December, 
1920, concerning the resolutions of the First Session of the International 
Labour Conference.!* In its opinion, the treaty power of the Confederation 
is plenary, in the sense that “it can conclude treaties with foreign powers 
even on subjects which, by the terms of the Constitution, do not fall within 
its legislative competence.” Thus “the formal limitations on the Confedera- 
tion’s right to legislate, as imposed by the Federal Constitution, do not apply 
in the case of international agreements.” After asserting that it is for the 
internal law of each state alone to determine by what means a treaty shall 
be made municipally operative, the government concluded that in Switzer- 
land a treaty “takes immediate effect from the act of promulgation, which 
gives the treaty the status of a legislative Act and incorporates its content 
as an integral part of Federal law without the necessity of any other ex- 
pression of the legislative will.” Because “the Federal Assembly is competent 
to create Federal law by means of international agreements without the 
necessity of consulting the people, even on a subject on which the Confeder- 
ation has no express power to legislate,” the government inferred that it 
could therefore make a final decision on the accession or non-accession of 
Switzerland to the conventions of the International Labour Conference. 
What the Swiss practice has actually been with regard to the ratification of 
the ILO Conventions we shall now consider. 


SWITZERLAND AND THE I.L.O. 


Since joining the International Labor Organization Switzerland has 
ratified only twenty of the 103 conventions adopted by the International 
Labour Conferences up to 1957.!® Although this is the largest number 
ratified by any of the main federations, it is hardly an impressive record. 
The reasons for this poor showing are complex. The referendum challenge 
procedure, available against all treaties which purport to bind the state 


18 Feuille fédérale, Vol. 5, No. 51, 15 Dec. 1920, pp. 457 et seq. 
19 International Labour Organisation, Official Chart of Ratifications of International 
Labour Conventions to June 1, 1957. 
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indefinitely or for a period of more than fifteen years, can hardly be part 
of the explanation. Since most of the conventions so far adopted by the 
International Labour Conference specify commitment for a period of less 
than fifteen years, the challenge procedure does not in fact affect them, and 
the Federal Assembly retains unfettered power of accession. Indeed, in 
1920 the Swiss government went so far as to inform the I.L.O. that it was 
in a position to give conventions the force of law “even in cases in which 
the Confederation has no constitutional right to legislate.” 2° 

An escape clause had been provided, for situations where a federal 
state lacked the constitutional right to legislate, by paragraph 9 of Article 
19 of the I.L.O. Constitution. 


“In the case of a federal State, the power of which to enter into 
Conventions on labour matters is subject to limitations, it shall be in the 
discretion of that Government to treat a draft Convention to which 
such limitations apply as a Recommendation only, and the provisions 
of this Article with respect to Recommendations shall apply in such 
case.” 


In 1925 Switzerland decided to take advantage of this article and treat the 
Weekly Rest (Industry) Convention as a recommendation only, since it 
involved questions regulated by cantonal as well as federal law.?1 In view 
of its communication of 1920, the Director of the I.L.O. replied that the 
Swiss contention would not be accepted and that Switzerland was under 
a legal duty to ratify the convention.?? 

Swiss reluctance, however, was clearly explained by the frequently 
quoted message of the Federal Council given in 1920: 28 


“Tt is essential that a Convention should be ratified only when its 
execution is assured. In States with parliamentary regimes, in which 
the legislative bodies can decide their adherence to a Convention and 
at the same time issue the necessary executive orders, this question has 
not the same importance as for ourselves. Certain international labour 
Conventions have a considerable repercussion on economic life; and, 
since all classes of the population are affected, such Conventions are 
likely to meet with stronger resistance than other international treaties. 
The possibility must be faced that the people might be in disagreement 


207.L.O. Official Bulletin, Vol. 3, pp. 6-7. 

21 Feuille fédérale, 1924, Vol. 2, pp. 779-782; Résumé des délibérations de l’Assemblée 
fédérale, June 1924, No. 34. 

22 This was because the narrowness of the term ‘limitation’ used in the former 
Art. 19 of the I.L.O. Constitution did not allow the Swiss Confederation to be included 
in the application of this escape-clause paragraph. The Montreal amendments of the 
I.L.O. Constitution, however, rectify this situation, and Switzerland is now able to 
treat a convention as a recommendation under certain circumstances. Switzerland later 
ratified the Convention, in 1935. 

23 Feuille fédérale, Vol. 5, No. 51, 15 Dec. 1920, p. 459. 
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with the Chambers, and we cannot under any circumstances commit 
ourselves to an international obligation so long as its execution is not 
guaranteed. In principle, therefore, we should wait, before notifying 
our adherence to a labour Convention, until its execution is assured.” 


In its Message to the Federal Assembly of 7 June 1926 concerning the 
Seventh Session of the International Labour Conference, the Federal Coun- 
cil returned to the same idea in giving its opinion on the subject of the 
Workmen’s Compensation (Accidents) Convention: 


“It is none the less necessary that, before thinking of ratifying the 
Convention, Switzerland should amend her legislation on compensation 
for industrial accidents, in particular by making subject to compulsory 
insurance commercial undertakings and certain small industrial estab- 
lishments not at present subject thereto. . . . In these circumstances we 
propose to suspend any decision on ratification by Switzerland of the 
Workmen’s Compensation (Accidents) Convention until the work of 
revising the Federal Act on Accident Insurance has been satisfactorily 
concluded.” 24 


The position taken by the Swiss Confederation, as expressed by the 
Federal Council, is therefore perfectly clear: (1) The main concern of the 
Confederation is to ensure the strict application of the provisions of all 
Labour Conventions ratified. (2) The Confederation will therefore only 
ratify a Convention when its legislative power is well established. (3) In 
view of the rights of the people of Switzerland, it is still very desirable 
that the content of the Convention should be incorporated in Federal law 
before the Convention is ratified. (4) It is true that the Confederation can 
create Federal law and extend its powers through a treaty, but for political 
reasons the Confederation can have resort to a measure of this kind only in 
exceptional circumstances. (5) This reasoning applies a fortiori to Recom- 
mendations (as distinguished from Conventions). In order to bring directly 
into effect a Recommendation, in respect of which no Federal competence 
yet exists, the Federal Assembly and Federal Council must first acquire the 
constitutional right to legislate by asking the people and the cantons to make 
a partial revision of the Constitution. Otherwise, the Recommendation can 
only be submitted to the cantons with a view to their giving effect to it by 
cantonal legislation.?5 

The present distribution of powers between the federation and the 
cantons with respect to labor matters makes this whole problem one of 
infrequent difficulty. At the time of the adoption of the I.L.O. Constitu- 
tion, many of the subjects affecting the protection of workers had in Switzer- 
land for a long time been outside Federal competence and reserved to the 
cantons. Constitutional amendments since then, however, have changed the 


%4 Ibid., 1926, Vol. 1, pp. 865 et seq. 
% Ibid., Vol. 5, No. 51, 15 Dec. 1920, p. 456. 
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situation. The new Article 34 of the Swiss Constitution 7° gives to the Con- 
federation such wide powers for the protection of workers that it is difficult 
to imagine problems which are the subject of Conference decisions in which 
the Swiss Federal Government could, by Article 19 of the I.L.O. Constitu- 
tion, consider that under the constitutional system of the country cantonal 
action would be more appropriate than Federal action. For in its message 
of 3 August 1945, under the heading ‘Protection of Workers,’ the Federal 
Council bluntly explained the extent of this reform, which gives the Federa- 
tion the widest powers imaginable as regards the protection of workers: 


“These provisions will form the basis of a comprehensive system of 
Federal legislation for the protection of workers. Their effect will be 
simply to give all necessary powers to the Confederation, without 
fixing any limit to the purport of such legislation or its field of appli- 
cation. With these new powers, the Confederation will be able to legis- 
late on any matters bearing on the protection of workers in all branches 
of the national economy and in every kind of undertaking. This has 
not been the case hitherto.” 27 


Thus the application of most I.L.O. conventions cannot raise a problem 
of federal competence, even if at times it would appear more convenient for 
measures for the application of a convention to be taken by the cantons. 
The whole subject of labor protection being within the competence of the 
Confederation, the escape clause of Article 19 of the I.L.O. Constitution 
can have no application. Since the Swiss Constitution sets no express limi- 
tation on the powers of the Confederation with respect to questions con- 
cerning the International Labour Organization, any lack of power on the 
part of the Confederation to give effect to particular decisions of the Con- 
ference in the form of Recommendations and Conventions will always be a 
lack of political power, not of constitutional capacity. 


SWITZERLAND AND THE UNITED NATIONS 


This happy situation, of exclusive federal legislative competence, does 
not necessarily apply to the subject matter of other types of multilateral 
treaties than I.L.O. conventions. In particular, it does not apply to the 
human rights conventions adopted by the United Nations, the domestic im- 
plementation of which in Switzerland would raise real constitutional prob- 
lems. Perhaps these problems explain in part the unwillingness of Switzerland 
to become a member of the United Nations. 

Swiss aloofness from the United Nations is of course the product of 
several factors, of which the internal constitutional difficulty of treaty im- 
plementation is but one.?* Isolation is certainly not the main factor here; 


26 Adopted on 6 July 1947. 
27 Feuille fédérale, 1945, Vol. 1, No. 16, p. 877 et seq. 
28 Belin, La Suisse et les Nations Unies (1956). 
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for Switzerland has become a party to the Statute of the International Court 
of Justice and has accepted the compulsory jurisdiction of the Court, has 
become a member of UNESCO and other U.N. organs, and has joined such 
European regional organizations as E.P.U. and O.E.E.C. And of course 
Switzerland was a leading member of the old League of Nations. This may 
make her abstention from the U.N. all the more surprising in view of the 
many similarities between the two world organizations. 

In order to understand Swiss coolness to the U.N. Charter it must be 
remembered that the Charter was drafted exclusively by, and primarily for, 
the Allied Powers, at a moment when hostilities had not yet been terminated; 
that the very name of the organization was adopted from the name origi- 
nally given the alliance against the Axis; that not only were neutral nations 
ignored in the drafting process, but that the Charter went much further 
than the Covenant in insuring Great Power hegemony. The changing of 
the seat of the world organization from Geneva to New York is viewed 
by the Swiss as symbolic of the belligerent origin of the U.N. and of “its 
hierarchic structure, and the authoritarian and militant spirit which animates 
the most significant provisions of its Charter.” 2° The Charter itself is gen- 
erally held in Switzerland to be inferior to the Covenant in that it makes 
far greater demands on the independence of member states, particularly 
small states, while promising them far less security. 

Were Switzerland, as a member state, confronted with the duty of 
acting upon U.N. recommendations and conventions in the human rights 
field considerable legal and political difficulties would arise. Although the 
Universal Declaration of Human Rights is simply hortatory and program- 
matic, many of the conventions proposed by the U.N. Human Rights 
Commission to implement the Declaration have taken the form of multi- 
lateral “law-making” treaties having immediate domestic impact. The Con- 
vention on the Political Rights of Women (which among other things seeks 
to guarantee female suffrage) illustrates the dilemma to which Switzerland 
could be put. This convention was adopted by the U.N. in 1952 and came 
into force in 1954 after ratification by eighteen member states. It is the 
most widely accepted U.N. convention in the general field of human rights, 
with the exception of the Genocide Convention, which is four years older. 
Yet Switzerland could not ratify this convention without drastic alteration 
of her cantonal suffrage laws. Women do not have the franchise in Switzer- 
land and do not appear likely to get it. Only recently, the men of the Swiss 
cities of Geneva and Basel voted in local elections against granting women 


29 Rappard, “The United Nations from a European Point of View,” 55 Yale L.J. 
(1946) 1036, at 1041. In particular the Swiss take offense at Article 2 of the Charter 
which provides that “the Organization shall ensure that states which are not Members 
of the United Nations act in accordance with” principles affirmed by the United Nations 
“so far as may be necessary for the maintenance of international peace and security.” 
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the right of suffrage.®° In view of the local nature of the matter, it is clear 
that the Confederation would not regard as within the bounds of constitu- 
tional propriety any attempt to extend the franchise to women by the 
exercise of the treaty power. 

Many human rights matters sought to be regulated by U.N. conven- 
tions are, it is true, now matters of normal federal legislative competence. 
As to these, “cantonal rights” are no bar to federal action. But the cantons 
still have considerable powers. They have primary jurisdiction over peace 
and order, the construction of local works, and elementary education. Also, 
it is by being a citizen of a canton that national citizenship is acquired, and 
the laws of the cantonal legislatures determine many of the citizens’ rights. 
Thus any human rights convention would inevitably cut into cantonal 
legislative jurisdiction. Although it has the clear legal power to do so, the 
Federal Assembly would not lightly derogate from cantonal prerogatives 
by the treaty device. It is significant that the only U.N. convention in the 
human rights field which Switzerland has ratified—the Convention Relating 
to the Status of Refugees (1954)—is also the only U.N. convention con- 
taining a “federal state” clause.*! 

It would be taking an oversimplified view of Swiss constitutional law 
and practice to consider that the Confederation could assume additional 
powers to itself by virtue of its right to ratify treaties. Since at least 1920 
it has been a clear proposition of Swiss public law that the treaty power is 
plenary, i.e. can be exercised independently of the allocation of powers 
otherwise secured by the Consitution, so that treaty-implementing legisla- 
tion can trench upon matters normally reserved to the constituent units. 
This proposition was, of course, clearly established in the United States even 
before 1920, when Missouri v. Holland ®? was decided. But the Swiss Con- 
federation has denied itself full exercise of a plenary treaty power by 
enunciating a doctrine of constitutional propriety. Perhaps we are approach- 
ing the Swiss practice in the United States; hence the Bricker Amendment,®* 
though thus far rejected as part of American constitutional law, may in fact 


80 These votes were taken in Geneva on June 7, 1953 (result 17,967 to 13,133) and 
in Basel on Dec. 5, 1954 (result 21,123 to 17,321). This information was furnished by 
the courtesy of the Swiss Consulate General in New York. 

81 Looper, “ ‘Federal State’ Clauses in Multilateral Instruments,” 32 Brit. Yearbook 
of Int’l Law (1957) 162. A ‘federal state’ clause is a clause in an international convention 
which allows federal states to ratify the instrument without undertaking to give effect 
to those provisions which would require action by their constituent units. Article 41 of 
the Convention Relating to the Status of Refugees, for example, removes any obligation 
“with respect to those articles of this convention that come within the legislative juris- 
diction of the constituent States.” 

82252 U.S. 416 (1920). 

83 Section 2 of the Bricker Amendment, as originally proposed, provides as follows: 
“A treaty shall become effective as internal law in the United States only through legis- 
lation which would be valid in the absence of treaty.” 
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be applied in political practice.** But can a federal state which is also a 
world power with an active foreign policy successfully follow the Swiss 
pattern with regard to treaties? 


84 This may explain the action of Secretary Dulles when he announced in 1953 that 
the United States would not ratify the proposed U.N. Covenants on Human Rights. 
It may also explain earlier American refusal to ratify the Genocide Convention, and the 
recent American refusal to support a proposed I.L.O. convention against the use of 
forced labor for political or economic purposes. 
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SEARCHES AND SEIZURES INCIDENT TO ARRESTS 
FOR MINOR TRAFFIC VIOLATIONS IN ILLINOIS 


In accord with the Constitution of the United States,! the Illinois Constitu- 
tion guarantees those within its purview freedom from unreasonable searches 
and seizures.? Since 1923,3 Illinois has followed the federal, or exclusionary, rule 4 
under which evidence obtained by public officials through an unlawful search 
and seizure is not admissible against an accused in a criminal prosecution where 
timely objection to the use of such evidence has been made. 

The constitutional safeguard extends, however, only to unreasonable 
searches, and the Illinois decisions,® as well as those of the United States Supreme 
Court,® have uniformly held that where an arrest is justified, a search made 
incident to the arrest is valid. Once its validity is established, such an incidental 
search may extend to the surrounding premises in the control and possession of 
the person arrested,’ including an automobile in the immediate control of the 
arrested party.8 Therefore, the basic question, in the past, has been whether a 
valid arrest was made. 

In Illinois, “an arrest may be made by an officer . . . without warrant, for 
a criminal offense committed or attempted in his presence. . . .”® The term 
“criminal offense” has been held to include misdemeanors.2° Moreover, although 
treated procedurally as a civil action, the violation of a municipal ordinance 
subjecting the offender to the penalty of a fine is considered a criminal offense 
within the statute.11 Thus, searches incident to arrests for minor traffic violations 
were upheld by the Illinois Supreme Court in several cases between 1950 and 


1U.S. Const. amend. IV. 

2Iit. Const. art. II, § 6: “The right of the people to be secure in their persons, 
houses, papers and effects, against unreasonable searches and seizures shall not be 
violated... .” 

3 People v. Brocamp, 307 Ill. 448, 138 N.E. 728 (1923). 

*Weeks v. United States, 232 U.S. 383, 34 Sup. Cr. 341 (1914); Boyd v. United 
States, 116 U.S. 616, 6 Sup. Ct. 524 (1886). 

5 People v. McIntyre, 15 Ill. 2d 350, 155 N.E.2d 45 (1958), cert. denied, 360 US. 
917, 79 Sup. Ct. 1434 (1959); People v. West, 15 Ill. 2d 171, 154 N.E.2d 286 (1958); Peo- 
ple v. Boozer, 12 Ill. 2d 184, 145 N.E.2d 619 (1957); People v. Barg, 384 Ill. 172, 51 N.E. 
2d 168 (1943), cert. denied, 321 U.S. 798, 64 Sup. Cr. 939 (1944). 

6 Harris v. United States, 331 U.S. 145, 67 Sup. Ct. 1098 (1946); Agnello v. United 
States, 269 U.S. 20, 46 Sup. Cr. 4 (1925). 

™People v. Boozer, supra note 5; People v. Clark, 7 Ill. 2d 163, 130 N.E.2d 195 
(1939). 

8 People v. Berry, 17 Ill. 2d 247, 161 N.E.2d 315 (1959); People v. Euctice, 371 Ill. 
159, 20 N.E.2d 83 (1939). In People v. Tabet, 402 Ill. 93, 83 N.E.2d 329 (1948), cert. 
denied, 336 U.S. 970, 69 Sup. Ct. 933 (1949), the defendant was apprehended in front of 
a store and his wallet was found to contain a license card. After the car was located, 
a search was made without a warrant and stolen goods were discovered. In upholding 
the search and conviction, the Illinois court would seem to have extended the concept 
of incidental search beyond recognition. 

® Tut. Rev. Stat. c. 38, § 657 (1959). 

10 People v. Edge, 406 Ill. 490, 94 N.E.2d 359 (1950); People v. Davies, 354 Ill. 168, 
188 N.E. 337 (1933); People v. Roberta, 352 Ill. 189, 185 N.E. 253 (1933). 

1 People v. Edge, supra note 10. 
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1959.12 In People v. Clark,!8 officers of the gambling detail apprehended defend- 
ant for parking his automobile too far from the curb. Without a search of de- 
fendant, the officers took possession of policy slips !* protruding from his pocket 
and upon searching his car dicovered additional policy paraphernalia. In People 
v. Berry,!® officers who noticed defendant’s automobile parked without license 
plates opened the car door, took a package of policy slips from the defendant’s 
pocket, and arrested him for lack of proper licenses and for possession of policy 
paraphernalia.16 The prosecutions for the traffic violations were not pressed. 
In both of the above decisions, the court reiterated the principle that if the 
defendant had violated a parking law in the presence of the police, they had the 
right to arrest him for that offense and to make a search as a lawful incident of 
the arrest. It was held to be immaterial that the search disclosed evidence of a 
different crime than that for which the defendant was arrested.!7 No notice 
was taken of the fact that the officers supposedly arresting for a traffic violation 
were members of the gambling detail rather than of the traffic bureau. Under 
the holdings of these cases, an officer who was even vaguely suspicious of the 
conduct of a driver had only to wait until the party committed the most trivial 
violation in order to obtain authority to conduct a thorough search.!8 
However, in two recent cases, People v. Watkins }® and People v. Mayo,?° 
the Illinois Supreme Court has reconsidered its earlier holdings on the subject. 
In the Watkins case police officers of the gambling detail, who had arrested 
the defendant on previous occasions, observed his automobile parked too close 
to a pedestrian crosswalk.2! Defendant, noticing the officers as he left his car, 
entered a building where he remained for twenty minutes, then emerged, only 
to run back upon finding that the officers were still present. He was apprehended 
and a search of his person disclosed a quantity of policy slips. Defendant was 
convicted under Illinois statute proscribing the possession of policy parapher- 
nalia.22 On appeal, the court stated that the arrest for a minor traffic violation 
was not sufficient to justify a search, but concluded that defendant’s unusual 


12 People v. Berry, supra note 8; People v. Clark, 9 Ill. 2d 400, 137 N.E.2d 820 
(1956); People v. Edge, supra note 10. 

139 [I]. 2d 400, 137 N.E.2d 820 (1956). 

14 These are materials used in a gambling game which involves betting as to what 
numbers will be drawn in a lottery. Schwarz v. State, 136 Tex. Crim. 260, 124 $.W.2d 
392 (1939). 

1517 Tll. 2d 247, 161 N.E.2d 820 (1959). 

16 Tit. Rev. Stat. c. 38, § 413 (1959). 

17In the Clark case, the court further stated that no formal declaration of arrest 
for the traffic violation need be made so long as the elements of an arrest are otherwise 
present. 

18“The traffic regulations as a whole are so complicated now .. . that it requires 
a very alert person indeed to escape violating some of the rules and regulations at some 
time. And the violation of the minor ones subjects one to arrest and a fine, and even 
to a general search if some of the principles enunciated are literally construed.” Brinegar 
v. State, 97 Okla. Crim. 299, 308, 262 P.2d 464, 474 (1953). 

1919 Tl. 2d 11, 166 N.E.2d 433 (1960), cert. denied, 81 Sup. Ct. 57 (1950). 

2019 Ill. 2d 136, 166 N.E.2d 440 (1960). 

21 Cuicaco, Itt., MunicipaL Cope § 27-311 (1958): “(a) It shall be unlawful! for the 
operator of any vehicle to stop, stand, or park such vehicle .. . (6) Within twenty feet 
of a crosswalk at an intersection. .. .” 

22 Ti. Rev. Stat. c. 38, § 413 (1959). 
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behavior made it proper for the officers to assume that they were dealing with 
something more than a routine parking violation. 

The court indicated that in each case it will now inquire into the nature 
of the offense and the surrounding circumstances to determine whether a search 
was warranted. People v. Clark 23 and People v. Berry 24 were explicitly over- 
ruled to the extent that they conflict with this view. 

In managing ultimately to sustain the conviction, however, the court added 
no little confusion to the status of the law in this field. By holding that the 
parking offense did not, of itself, provide sufficient grounds for making a search, 
the court appeared to be attempting to end the practice of using an arrest for 
a trivial violation to justify a search which would otherwise be unlawful. Clearly 
the fact that the officers were not traffic police lends additional weight to the 
conclusion that the traffic arrest was a mere subterfuge. But the impact of 
Watkins was substantially diluted when the court found that the particular facts 
of the case made the search reasonable. No doubt, the great majority of the 
cases arising in this area present some type of “additional circumstances” upon 
which the courts could predicate a finding that a search was reasonable. 

Perhaps the court intended to indicate that it is prepared to declare that a 
search based upon probable cause is valid even if an arrest does not precede the 
search. Probable cause has been defined by the United States Supreme Court 
as the presence of facts and circumstances which “are such as to warrant a man 
of prudence and caution in believing that the offense has been committed. . . .” 25 

Although the Illinois court has not considered the question,”® it has long 
been the view of the United States Supreme Court that a search made without 
a warrant but upon probable cause is reasonable even though not made incident 
to an arrest.27 Heretofore, there has been little occasion to consider this question 
since the presence of the information and facts needed to show probable cause 
will generally result in an arrest being made precedent to the search. Situations 
may arise, however, where an arrest would be impossible, impractical, or unwise, 
even though the requirements of probable cause are satisfied. 

Because the Watkins decision ultimately sustained the search, the second case 
People v. Mayo,28 becomes significant in that it marked the first instance in which 
it was recognized that a search made incident to an arrest for a minor traffic 
violation was unreasonable within the meaning of the constitutional prohibition 
and that evidence so obtained was inadmissible. In the Mayo case defendant was 
arrested because his automobile was parked with the rear wheels too far from 
the curb.2® Defendant and his car were searched and policy slips were discovered 
in the glove compartment. Because of the position which had been adopted by 


239 Ill. 2d 400, 137 N.E.2d 820 (1956). 

2417 Ill. 2d 247, 161 N.E.2d 315 (1959). 

25 Stacey v. Emery, 97 U.S. 642, 645 (1878). 

26 However, in People v. Grod, 385 Ill. 584, 53 N.E.2d 591 (1944), the Illinois court 
indicated that it may be prepared to follow the United States Supreme Court when it 
noted that the Illinois constitutional safeguard is substantially identical to that contained 
in the fourth amendment of the United States Constitution and that the United States 
Supreme Court decisions in this area are therefore pertinent. 

27 Husty v. United States, 282 U.S. 694, 51 Sup. Cr. 240 (1931); Carroll v. United 
States, 267 U.S. 132, 45 Sup. Cr. 320 (1925). 

28 19 Ill. 2d 136, 166 N.E.2d 440 (1960). 

29 Cuicaco, ILt., MunicipaL Cope § 27-305 (1958): “No person shall stand or park 
a vehicle in a roadway other than .. . within twelve inches of the curb... .” 
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the court in Watkins, the state conceded that the search was illegal, but main- 
tained that the evidence was admissible as contraband.®° 

The practicability of the position adopted in these two cases has been seri- 
ously questioned. Justice Daily, in concurring in Watkins and dissenting in Mayo, 
vigorously adhered to the proposition that a valid arrest for any type of criminal 
offense is sufficient to justify an incidental search. His opinion in Watkins 
expressed grave concern that the majority holding will have the effect of re- 
quiring the arresting officer to place his personal safety in jeopardy. The tradi- 
tional view is that these searches are necessary in order to protect the arresting 
officers, to deprive the prisoner of the means of an escape, and to find and 
seize objects connected with the crime.3! Concededly, there are some traffic 
offenses which suggest a serious law violation, but, as the majority stated in 
Watkins, a minor offense “does not, in itself, raise the kind of inferences which 
justify searches in other cases.” 32 

Thus, the gravity of the particular violation will often be controlling. Justice 
Daily argued that this fact will serve to inject uncertainty into an area where 
none has existed. It is submitted, however, that a desire to achieve “certainty” 
is not an adequate basis for affirming convictions in cases where it is obvious 
that the search was not a mere incident of a lawful arrest, but rather that the 
arrest was a mere incident of an unlawful search. It does not seem unreasonable 
to require an officer to show some justification for an invasion of a citizen’s 
personal liberty in addition to the fact of an arrest for an insubstantial violation. 

The constitutional safeguard against unreasonable searches should be liberally 
construed in favor of the people.3? The fact that the administration of criminal 
law would be made less complicated would not seem to justify a static rule 
which lends legal sanctity to searches predicated on sham arrests. 


Stuart E. ScuHirrer 


THE JUDICIAL PROCESS IN STATUTORY CONSTRUCTION 


The bewilderment of the beginning law student confronted with what Pro- 
fessor Karl Llewellyn has aptly named the Janus-faced doctrine of precedent ! 
is often paralleled by the perplexity of the lawyer trained in case analysis when 
presented with problems of statutory construction. The student in search of 
definitive law unexpectedly finds that the express holding of a case may in sub- 
sequent cases either be applied to distinguishable fact situations to which the rea- 
son of the rule is said to extend or be limited to the precise facts of the original 
case despite the earlier decision’s broader statement of the rule. In fact both 
techniques may be simultaneously applied to different aspects of the holding. 


80 This contention was summarily dismissed by the court. Actually, as far back as 
1930, the Illinois Supreme Court had taken the position that there must be justification 
for a search at the time it is commenced and that a constitutional violation is not justified 
by what is discovered. People v. McGurn, 341 Ill. 632, 173 N.E. 754 (1930). 

$1 People v. Heidman, 11 Ill. 2d 501, 144 N.E.2d 580 (1957), cert. denied, 355 US. 
931, 78 Sup. Cr. 412 (1958); People v. Tillman, 1 Ill.2d 525, 116 N.E.2d 344 (1953), cert. 
denied, 348 U.S. 814, 75 Sup. Cr. 23 (1954), 350 U.S. 1009, 76 Sup. Ct. 655 (1956). 

32 People v. Watkins, 19 Ill. 2d 11, 19, 166 N.E.2d 433, 437, cert. denied, 81 Sup. Ct. 
57 (1960). 

33 People v. Tillman, supra note 31; People v. Grod, 385 Ill. 584, 53 N.E.2d 591 
(1944); People v. Martin, 382 Ill. 192, 46 N.E.2d 997 (1943). 

1 LLEWELLYN, THE BRaMBLE Busu 65 (1930). 
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Similarly the case-oriented lawyer is often at a loss to know whether a statute 
will be construed according to its plain and most apparent meaning or declared 
to be ambiguous so that extrinsic aids will be resorted to in order to extend 
its scope to fact situations within the spirit, if not the letter, of the legislation. 

Since no great difference in the clarity of statutes subjected to these contra- 
dictory treatments usually appears to the lawyer who reads the cases construing 
them, his first reaction to decisions utilizing the two divergent approaches may 
be confusion as to the criteria for deciding when one or the other will be used. 
Despite this seeming unpredictability of the judicial approach to questions of 
statutory construction, it is submitted that prediction of the meaning of statutes 
is no more difficult than prediction of the interpretation of judicial opinions. The 
key to this prediction lies in a re-examination of the judicial process in cases 
which do not involve statutes. 

In common-law cases the court has many methods of dealing with precedents 
which it does not wish to follow. Among these are limitation of the precedent to 
the precise facts of the prior case, selection of one of several alternative grounds 
of the earlier decision as the “true” holding, and reformulation of the rule in 
prior cases so as to make seemingly irrelevant facts operative. On the other hand, 
precedents may be expanded in scope by applying the stated rule to new situa- 
tions, treating obiter dicta as statements of the rule, or reformulating the rule 
in broader terms which eliminate the operative effect of facts in prior cases. 
The case-oriented lawyer is familiar with these contradictory techniques and 
utilizes either type in advocacy as the need arises. Although their use causes 
uncertainty for the law student, the lawyer, consciously or unconsciously, realizes 
that these decisional techniques are not utilized indiscriminately. He knows that 
in most cases the selection of techniques by the court is almost instinctive. The 
proper rule or distinction immediately occurs to the judge in his cursory reading 
of a brief on the case. In these situations the lawyer confidently predicts results. 
He also knows that in some cases the courts which may obtain jurisdiction over 
any litigation arising from the situation could decide either way and in these 
cases his counsel is based upon the most unfavorable outcome possible. 

To say that the selection of techniques is instinctive in most cases does not 
explain why the court selects these techniques, nor does it aid the lawyer in 
predicting the selection. The theory of appellate decision, however, cannot be 
disposed of in a paper of this length.? It must suffice to state broadly four factors 
which enter into every appellate decision and note that each of these is present 
whether the decision hinges on a statute or the common law. The first and most 
important of these factors in any case is the relationship of the general type 
of factual situation presented to the rest of society as it presently exists.2 Thus 
in a case involving commercial law the business background, and in one involving 
trusts the family settlement must be understood. From knowledge of these situa- 
tions, the decision as to the proper way for individuals to act in certain fact 
situations often follows with little room for argument. The second factor is the 
tradition of the particular court with regard to whether decisional emphasis is 
to be placed on narrow rules of law or broad principles The temper of the 


2See Llewellyn, Remarks on the Theory of Appellate Decision and the Rules or 
Canons About How Statutes Are To Be Construed, 3 Vano. L. Rev. 395 (1950). 
3 See id. at 397-99. 


*See id. at 396. Compare Bowman v. Armour & Co., 17 Ill. 2d 43, 160 N.E.2d 753 
(1959) (amendment to articles of incorporation invalidated by narrow interpretation 
of one word in statute), with Wessel v. Guantanamo Sugar Co., 134 N.J. Eq. 271, 35 
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individual judges with regard to this same matter of emphasizing principles or 
rules is the third factor.5 Fourth, and especially important in a few extreme 
cases, is the sense of the particular case—the equities between a particular plaintiff 
and a particular defendant.® This factor is, of course, least susceptible to impartial 
evaluation by the lawyer who often convinces himself of the justice of his client’s 
cause. ; 

These same four factors enter into a court’s decision as to what techniques 
will be used when the issue is one of statutory construction. Only the nature of 
the techniques differs. But this difference in techniques is the confusing aspect of 
such cases to the lawyer whose basic training is in the common law and who 
tends to deal with statutes as he deals with written instruments, searching pri- 
marily for the literal meaning, rather than as he deals with cases, considering 
both the broader implications and possible limitations of the language as well 
as its plain meaning. 

The role of canons of statutory interpretation and various extrinsic aids as 
techniques of judicial decision, rather than as absolute rules of law, must be 
recognized before statutes can be dealt with intelligently in the light of the four 
factors influencing the court. Perhaps this function can be made clear by con- 
sidering the judicial process in two recent United States Supreme Court decisions, 
both relating to internal revenue, in which seemingly contradictory techniques 
were used by the court. 

In Commissioner v. Acker 7 it was held that a provision of the Internal Reve- 
nue Code of 1939 imposing an additional tax for a substantial underestimate of 
tax ® could not be construed to authorize the addition when no declaration of 
estimated tax was filed. In reaching this decision the Court stated that the addition 
was a penalty, the impact of which was to be strictly construed. Since the penalty 
was expressly predicated on the existence of an estimate and because there was 
a separate penalty for failure to file a declaration of estimated tax, the statements 
in the Senate and Conference Reports on a prior act with the same substantive 
provisions that such a double penalty was contemplated were not considered 
persuasive. The minority, however, argued that the statute was not penal in na- 
ture because it imposed the addition regardless of fault and because the addition 
was limited to six per cent, a normal compensation for the use of money wrong- 
fully withheld. Since the statute was not penal, it was said that the congressiunal 
meaning could be found in legislative reports which gave the words “substantial 
underestimate” the unlikely, but permissible, connotation of a failure to estimate. 
The majority’s treatment of the legislative history was said to be an unwarranted 
adoption of the English rule of the irrelevance of extrinsic legislative explana- 
tions of statutes. 


A.2d 215 (Ch.), aff'd, 135 N.J. Eq. 506, 39 A.2d 431 (Ct. Err. & App. 1944) (amendment 
invalidated on policy grounds despite apparent statutory authorization). 

5 See authorities cited note 4 supra. 

6 See Llewellyn, Remarks on the Theory of Appellate Decision and the Rules or 
Canons About How Statutes Are To Be Construed, 3 Vanp. L. Rev. 395, 398 (1950). 

7361 U.S. 87, 80 Sup. Cr. 144 (1959). 

8“(2) Substantial underestimate of estimated tax. If 80 per centum of the tax (de- 
termined without regard to the credits under sections 32 and 35) . . . exceeds the esti- 
mated tax (increased by such credits), there shall be added to the tax an amount equal 
to such excess, or equal to 6 per centum of the amount by which such tax so determined 
exceeds the estimated tax so increased, whichever is the lesser. . . .” Int. Rev. Code of 
1939, § 294(d) (2), added by c. 63, § 118, 58 Stat. 38 (1944), as amended, c. 210, § 6(b) 
(8), 58 Stat. 235 (1944), as amended. 
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On the other hand, in Flora v. United States,® legislative history of subse- 
quent related acts was extensively considered as a basis for holding that full 
payment of the tax is a prerequisite to a suit for refund in the district court. 
The Court examined the bare words of the statute }° to show that this construc- 
tion was tenable but concluded that the language was not absolutely controlling 
and extrinsic aids could be used to determine meaning. No statements of legisla- 
tive purpose were found in the history of the statute during enactment. The 
Court therefore referred to subsequent statements of legislative understanding 
of the statute which appeared in debates and reports on the related act which 
established the Board of Tax Appeals and the Federal Declaratory Judgment Act. 
The minority, however, considered the language of the statute plainly to confer 
jurisdiction on the district courts in cases where only a partial payment had been 
made. It emphasized the remedial character of the statute and bolstered its inter- 
pretation with evidence of a long-standing practical construction of the statute 
to allow such suits. The congressional statements cited by the majority were 
thought to be unpersuasive because not directed to the precise point in issue. 

It seems clear that the Court in these two decisions was not treating either 
the plain meaning of the statutes or extrinsic aids as necessarily decisive of any 
question of law. Rather they were used as techniques in building a logical frame- 
work for a preconceived decision. This decision depended primarily upon the 
Justices’ evaluation of the fact situation in relation to other institutions of society, 
just as it does in common-law cases. In the Acker case the Internal Revenue Code 
of 1954 had eliminated the possibility of a double penalty for a failure to file 
a declaration of estimated tax. Moreover, the question would arise only when an 
individual taxpayer had failed to file such a declaration, a situation most likely to 
occur before the individual had consulted with counsel. The statute thus affected 
situations at the level of individual actions before litigation would be contem- 
plated or commenced. A decision refusing to impose a retroactive penalty upon 
individuals in cases where even lawyers were uncertain of the law therefore 
was justified. But in the Flora case the situation presented was one in which the 
predictions of lawyers would be the dominant factor in individual actions. De- 
cisions would be made just prior to commencing litigation. Lawyers may prop- 
erly be required to search more deeply into the meaning of a statute than private 
citizens. Therefore, the extensive reliance by the court on extrinsic aids which 
were less accessible than the text of the statute was reasonable in this case. 

The widely varying use made of canons of interpretation and extrinsic aids 
in these two cases shows that prediction of statutory meaning is no easy task. It 
emphasizes the need for a broader understanding of the judicial process when 
statutes are involved. But the cases also show that appellate decisions are made 
in fundamentally the same way in both the common-law and statutory area. 
In either area, the prime requisites of the lawyer are a broad understanding of 
the societal institutions within which his case arose and flexibility in the use of 
techniques which provide a court with arguments for rationalizing its decision. 


Rocer M. Firz-Geratp 


® 362 US. 145, 80 Sup. Ct. 630 (1960). 

10“The district courts shall have original jurisdiction, concurrent with the Court 
of Claims, of: (1) any civil action against the United States for the recovery of any 
internal-revenue tax alleged to be erroneously or illegally assessed or collected, or any 
penalty claimed to have been collected without authority or any sum alleged to have 
been excessive or in any manner wrongfully collected under the internal-revenue laws. 
..-” 28 U.S.C. § 1346(a) (1958). 














Recent Decisions 


CONSTITUTIONAL LAW—Disbarment of Attorney Who Invoked the Self- 
Incrimination Privilege in Refusing To Answer Questions of a Judicial Inquiry 
Sustained. (New York) 


A practicing attorney was called to testify before a judicial inquiry! into 
alleged unethical solicitation of business by members of the New York negligence 
bar. After answering a few preliminary questions, the attorney, relying in good 
faith upon his privilege against self-incrimination under the New York Consti- 
tution,” refused to answer pertinent questions despite a warning that disciplinary 
action might result. The appellate division ordered disbarment of the attorney.? 
On appeal, held: Affirmed. The refusal of an attorney to testify at a judicial 
inquiry, even on the basis of a good faith invocation of the privilege against self- 
incrimination, is a material breach of his duty to cooperate with the court, and 
constitutes ground for disbarment. Matter of Cohen, 7 N.Y.2d 488, 166 N.E.2d 
672 (1960). 

As is usual in controversial cases where civil rights or privileges are involved, 
there is in the instant case a conflict of public and private interests. Protection of 
the individual through the privilege against self-incrimination must be weighed 
against the state’s interest in the administration of justice. On behalf of the 
individual it has been argued that the self-incrimination privilege represents a 
manifestation of man’s effort to civilize himself.5 Thus, extending the privilege 
removes the reason for torture, renders thought-crimes nearly impossible to 
prove, and ratifies the principle that it is “wrong” to force_.a man to incriminate 
himself. On the other hand, the public interest is represented by the view that 
it is reasonable to draw an inference of guilt from a refusal to testify because 
of the psychological connection between innocence and truthfulness and between 
guilt and delinquent answers.® 

A number of substantial objections to the Cohen decision may be raised. 
First, in the majority of cases where an attorney refuses to answer relevant ques- 
tions by the invocation of his constitutional privilege, there will be sufficient 
other evidence available upon which a disciplinary proceeding can be com- 
menced.? In most cases the area of privilege need not be invaded, and in the 
remaining instances, there is sufficient doubt concerning the attorney’s com- 
petence for continuing the practice of law that invocation of the privilege against 
self-incrimination should not tip the scales toward disbarment. Secondly, the 
rule adopted could logically be extended to subject attorneys to unreasonable in- 
terrogation before quasi-judicial bodies which do not have traditional rules of 


1The Appellate Division in New York is empowered by statute, N.Y. Jupictary 
Laws §§ 90, 474, and case law, People ex rel. Karlin v. Culkin, 248 N.Y. 465, 162 N.E. 
487 (1928), to carry out investigations into the conduct of the members of the bar. 

2.N.Y. Const. art. I, § 6 (1938). 

3 Matter of Cohen, 9 App. Div. 2d 436, 195 N.Y.S.2d 990 (1959). 

4 Whereas the primary reasons behind many rules may be verbalized after research 
and thought, those reasons behind the self-incrimination privilege curiously reside in a 
less defined area of the law. For a discussion of policy behind the privilege see 8 Wic- 
MORE, EvipENcE § 2251 (3d ed. 1940). 

5 GriswoLp, THE FirtH AMENDMENT Topay (1955). 

6 Hook, COMMON SENSE AND THE FIFTH AMENDMENT (1957). 

7 Matter of Cohen, 7 N.Y.2d 488, 166 N.E.2d 672, 677 (1960) (dissenting opinion). 
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evidence as safeguards. Furthermore, under traditional notions of supremacy, 
where the constitution affords a privilege that conflicts with a statutory regula- 
tion, the former should obtain.® Finally, it might be argued that the rationale 
of the Cohen decision is a mere play on words. Whereas the nominal finding 
is a failure to cooperate, the real ground for disbarment would appear to be 
based on impermissible inferences drawn from the invocation of the privilege, 
and this is probably a violation of due process.!° 

The reasoning of those who would agree with the decision in the instant 
case is characterized by a stress on the responsibilities of the lawyer. The key 
word in the Cohen decision was “duty.” 11 While an individual need not testify 
to matters which would subject him to a criminal prosecution, situations arise 
which require the attorney to speak out, and a judicial inquiry into unethical 
solicitation is such a situation.!2 Furthermore, the privilege to practice law is 
burdened with conditions, one of which is the maintenance of personal fitness 
for the profession,!* and refusal to testify at a judicial inquiry justifies a with- 
drawal of the privilege. Also a person may constitutionally have a privilege 
against self-incrimination, but he does not have a constitutional privilege to prac- 
tice law.14 

Prior New York decisions, it is submitted, support the Coben result.'5 
It is clear that an attorney refusing to testify at a judicial inquiry for no reason 
is in contempt of court,!® but his refusal to sign a waiver of immunity to crimi- 
nal prosecution prior to such an inquiry is not professional misconduct.!? The 
designated reasons for the latter rule are that the testimony sought is obtained in 
any event, and it may be used for purposes of disbarment if not criminal prose- 
cution. In one early case the court refused to disbar an attorney who had invoked 


8 Other reasons why a witness might invoke his constitutional privilege before an 
administrative tribunal are actual guilt, abhorrence of an unrestrained inquiry into beliefs, 
fear of losing composure before television cameras, and the hazard of waiving his privi- 
lege by answering any question even remotely connected with the topic where legitimate 
invocation could be made. For a discussion of this area, see Comment, 24 U. Kan. City 
L. Rev. 103 (1955). 

® This article calls for a liberalization of the protection of attorneys if they are to 
be required to defend citizens accused of subversive activities, Delaney, The Lawyer’s 
Right To Exercise the Privileges of Citizenship, 13 Law. Guitp Rev. 26 (1953). 

10 Konisberg v. State Bar, 353 U.S. 252, 77 Sup. Ct. 722 (1957). 

11 Matter of Cohen, supra note 7, at ——, 166 N.E.2d at 676. 

12 “To say that one has an absolute right to a privilege, but if he exercises it he will 
be punished, is to limit his enjoyment of that right, and unless the circumstances sur- 
rounding him or duties placed upon him are of such character as to require, in honesty 
and good conscience, that he waive the right, we are unable to see wherein it can be said 
that an individual, be he judge, lawyer of layman, is either legally or morally guilty of 
a wrong should he claim the right.” In re Holland, 377 Ill. 346, 36 N.E.2d 543 (1941). 

13 Matter of Rouss, 221 N.Y. 81, 84, 116 N.E. 782, 785 (1917). 

14 This famous argument was founded by Justice Holmes in a case where a dismissed 
policeman was seeking restoration of his position in a mandamus action. Justice 
Holmes said: “The petitioner may have a constitutional right to talk politics, but he has 
no constitutional right to be a policeman.” McAuliffe v. New Bedford, 155 Mass. 216, 
29 N.E. 517 (1892). 

15 But see 26 BROOKLYN L. REv. 292 (1960). 

16 People ex rel. Karlin v. Culkin, 248 N.Y. 465, 162 N.E. 487 (1928). 

17 Matter of Grae, 282 N.Y. 428, 26 N.E.2d 963 (1940). 
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his constitutional guarantee, the court saying: “To now hold that by availing 
himself of such privilege amounted to a confession of his guilt upon which a 
forfeiture could be adjudged would, in effect, nullify both the provisions of the 
constitution and the statute.” 18 This decision was later nullified by Matter of 
Rouss 1® which held that the New York Constitution protects against the use of 
compelled testimony for criminal prosecution, but that disbarment is not a crim- 
inal penalty or forfeiture within that protection. This designation of the charac- 
ter of disbarment removed the objection sustained in the earlier case and made 
Coben a permissible result. 

Illinois takes the position that there can be no discipline administered for a 
good faith invocation of the privilege, but under certain circumstances the 
attorney has a duty to speak, so that the invocation cannot in such an instance 
be in good faith.?° It is, therefore, probable that if the situation should present 
itself in Illinois, the Coben rule would be followed. 

Whether the Coben decision violates the protection against the deprivation 
by states of property without due process of law as guaranteed by the fourteenth 
amendment is uncertain. Where state employees are concerned, the apparent pre- 
vailing rule is that dismissal may follow the refusal, on a constitutional basis, of 
an employee to answer questions about his activities or affiliations, if such dis- 
ciplinary action is premised upon a finding of incompetency or insubordination.?4 
This rule cannot wholly be applied to attorneys because of Konisberg v. State 
Bar.?2 In that case California refused to admit the petitioner to the bar because he 
had failed to prove (1) that he was of good moral character and (2) that he 
did not advocate overthrow of the government of the United States or California 
by unconstitutional means. The petitioner had produced many witnesses who 
testified to his good moral character, but he refused to answer questions about 
alleged communistic affiliation, invoking his constitutional guarantee. Not only 
did the Supreme Court hold this to be a violation of the fourteenth amendment, 
but it implied that the deprivation of admission to the bar was something more 
than the loss of a privilege.?? If the violations upon which admission to the bar 
and withdrawal of the privilege to practice are the same, the Coben decision may 
be a violation of due process. 

One outstanding feature that may be noted in the majority of the decisions 
involving the self-incrimination privilege is the lack of emphasis placed on the 
reasons behind the privilege. Future courts might better decide questions such 
as those presented in Cohen by first isolating the exact policy presently applicable 
to the maintenance of the self-incrimination privilege, and thereafter examining 
the case law. 

Perry RupMAN 


18 Matter of Kaffenburgh, 188 N.Y. 49, 53, 80 N.E. 570, 573 (1907). 

19221 N.Y. 81, 116 N.E. 782 (1917). 

20 Im re Holland, 377 Ill. 346, 36 N.E.2d 543 (1941). 

21 Nelson v. County of Los Angeles, 362 U.S. 1, 80 Sup. Ct. 527 (1960); Lerner v. 
Casey, 357 U.S. 468, 78 Sup. Ct. 1324 (1958); Beilan v. Board of Educ., 357 U.S. 399, 
78 Sup. Ct. 1317 (1958); Slochower v. Board of Educ., 350 U.S. 551, 76 Sup. Ct. 637 
(1956); Wieman v. Updegraff, 344 U.S. 183, 73 Sup. Cr. 215 (1952); Adler v. Board of 
Educ., 342 U.S. 485, 72 Sup. Cr. 380 (1952); Garner v. Los Angeles, 341 U.S. 716, 71 Sup. 
Cr. 909 (1951). An attempt might laboriously be made to distinguish these cases on their 
individual factual situations or the opinions written about them, but they appear to 
represent a trend toward a less liberal view of the self incrimination privilege. 

22 353 U.S. 252, 77 Sup. Ct. 722 (1957). 

23 Jd. at 258, 77 Sup Ct. at 725. 
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CONSTITUTIONAL LAW—Federal Steam Vessel Inspection Statute No Bar 
to Local Smoke Control Law. (United States) 


Plaintiff's coal burning ships emitted smoke during unloading operations, 
with the result that the city of Detroit instituted criminal proceedings against 
plaintiff for violation of the duration and density provisions of the city’s smoke 
abatement code. Plaintiff sought to enjoin the city from further prosecuting 
the criminal action, contending that the city ordinance could not be validly 
applied to plaintiff’s vessels which were engaged in interstate commerce. The 
Supreme Court of Michigan affirmed the refusal of the state circuit court to 
grant the injunction.! On appeal, held: Affirmed (two Justices dissenting). The 
passage of an extensive set of controls over ships and shipping by Congress had 
not so occupied the field as to preclude the state from exercising its police power 
over the essentially local matter of air pollution. Huron Portland Cement Co. v. 
City of Detroit, 362 U.S. 440, 80 Sup. Cr. 813 (1960). 

While smoke control regulations are not new to constitutional adjudication,? 
they have never before been subjected to a pre-emption challenge in the United 
States Supreme Court.? Buttressed by a recent congressional recognition that the 
problem of air pollution was peculiarly a matter of state and local concern,* 
the Court in Huron had no difficulty in determining that a law promoting clean- 
liness of the air fell within the exercise of even the most traditional concept of 
state police power. Therefore, under the rule that, if the subject matter is local, 
the power of the states is concurrent with that of the federal government over 
interstate commerce,’ the Detroit ordinance was valid until or unless Congress 
had acted expressing an intent to supersede local police power in this area. 

Such supersedure, or “occupancy of the field,” requires “actual conflict” be- 
tween local and federal law before the necessary intention of Congress is inferred 
and the state law is struck down.® This rule had not always been applied, how- 


1 Huron Portland Cement Co. v. City of Detroit, 355 Mich. 227, 93 N.W.2d 888 
(1959). 

2 Northwestern Laundry v. City of Des Moines, 239 U.S. 486, 36 Sup. Ct. 206 
(1916), in which smoke control laws were upheld over due process and equal protection 
challenges. 

3In Harmon v. Chicago, 110 Ill. 400, 29 N.E. 732 (1884), it was argued that since 
tugboats in the Chicago River were engaged in interstate commerce they were under 
exclusive federal control and, therefore, a city smoke regulation could not apply to them, 
but the court held that the regulation was a valid exercise of local police power, placing 
no burden on interstate commerce and, therefore, was valid. The question of federal 
occupancy of the field was not raised. 

469 Stat. 322 (1955), 42 U.S.C. § 1857 (Supp. V, 1958). 

5 “Now, the power to regulate commerce, embraces a vast field, containing not only 
many, but exceedingly various subjects, quite unlike in their nature; some imperatively 
demanding a single uniform rule, operating equally on the commerce of the United 
States ... and some . . . imperatively demanding that diversity, which alone can meet 
the local necessities. . . .” Cooley v. Board of Wardens, 53 U.S. (12 How.) 229, 319 
(1851). It is generally agreed that this view is a compromise between Mr. Chief Justice 
Marshall’s view that the power to regulate interstate commerce lies exclusively with 
Congress in all areas, Gibbons v. Ogden, 22 U.S. (9 Wheat.) 1 (1824), and Mr. Chief 
Justice Taney’s view that the power of the states to regulate commerce was concurrent 
with that of the federal government in all areas, License Cases, 46 U.S. (5 How.) 504 
(1846). 

® Savage v. Jones, 225 U.S. 501, 32 Sup. Ct. 715 (1912). 
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ever, and there developed a line of decisions which inferred such congressional 
intention from the fact that Congress had legislated on the same subject matter,” 
or had passed a law not yet effective,’ or had granted the power to regulate 
to an administrative agency, although the agency had not yet done so.® The 
importance of the instant case lies in its reflection of the Court’s present willing- 
ness to let state legislation stand, when with equally sound reasoning and prec- 
edent it could have found that the federal law had occupied the field. 

The federal law relied upon by the plaintiff in Huron provides for the 
inspection of boilers and appurtenances of steam vessels,!° and the issuance 
of a certificate to that effect by the Coast Guard.!! The Detroit Smoke Abate- 
ment Code provides for an annual inspection and certification, for the sealing of 
equipment if inspection requirements are ignored, and specifies smoke density 
and duration limits.12 The Court found no conflict between the two because the 
local law was directed at the health of citizens on shore, while the federal law 
was aimed at the safety of the vessels’ passengers and crews. 

This distinction between “health” and “safety” is not new to the law, at 
least at the state level,!* but prior decisions seem to indicate that the concept of 
safety, i.e., freedom from danger or hazard, may include the concept of health, 
i.e., freedom from disease. The Supreme Court indirectly recognized this inclu- 
sion in Napier v. Atlantic C.L.R.R..14 There, state laws allegedly designed to 
protect the health of engineers and firemen on interstate trains were held invalid 
because of the power of the Interstate Commerce Commission to prescribe safety 
devices for those trains. While the decision does not turn on any conceptual 
juggling of health and safety, the Court did point out that keeping firemen 
and engineers in good health clearly promoted safety. Thus the Court in Huron 
could have decided that Detroit’s health promoting smoke regulation, inasmuch 
as it affected the operation of the boilers on plaintiff’s vessels, was in conflict with 
the federal government’s safety regulations concerning these boilers. This might 
have been found to be pre-emption of the field by eccupancy of a particular 


7 By finding pre-emption where there is no direct conflict, the Court often limits 
state control when there is federal regulation over subjects other than carriers and the 
movement of goods in interstate commerce. For example, in the labor relations field, 
before Congress legislated to the contrary in 1959, the Court refused to allow a state 
labor relations board to exercise jurisdiction where federal law could apply, even though 
the National Labor Relations Board had expressly declined jurisdiction because of the 
predominantly local nature of the industry involved (determined by the monetary value 
of the interstate commerce carried on). Guss v. Utah Labor Relations Bd., 353 U.S. 1, 
77 Sup. Ct. 598 (1957). For good discussions of pre-emption in these other areas see 
Note, 60 Harv. L. Rev. 262 (1946); Note, 42 Va. L. Rev. 43 (1956). 

8 Erie R.R. v. New York, 233 U.S. 671, 34 Sup. Ct. 756 (1914). 

® Napier v. Atlantic C.L.R.R., 272 U.S. 605, 47 Sup. Cr. 207 (1927); Oregon-Wash- 
ington R.R. & Nav. Co. v. Washington, 270 U.S. 87, 46 Sup. Ct. 279 (1926). 

1016 Stat. 443 (1871), 46 U.S.C. § 392(b) (1952). 

11 16 Stat. 443 (1871), 46 U.S.C. § 399 (1952). 

12 Huron Portland Cement Co. v. City of Detroit, 362 U.S. 440, 80 Sup. Cr. 813 
(1960). 

18 See State ex rel. Pollock v. Becker, 289 Mo. 660, 233 S.W. 641 (1921); Kelly v. 
Kneeland-McLurg Lumber Co., 161 Wis. 158, 152 N.W. 858 (1915); Olson v. Whitney 
Bros., 160 Wis. 606, 150 N.W. 959 (1915); cf. State v. Fadely, 180 Kan. 652, 308 P.2d 
537 (1957); Hubbard v. City of Paterson, 45 N.J.L. 310 (Sup. Ct. 1883). But cf. People 
v. Hilton, 119 N.Y.S.2d 692 (Magis. Cr. 1953). 

14272 US. 605, 47 Sup. Ct. 207 (1927). 
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“area” of regulation, even though the specific subject of smoke control is not 
covered by federal law.15 

The decision in Napier turned on the fact that Congress had granted the 
Interstate Commerce Commission power to require the same equipment required 
by state laws, even though the Commission had not yet exercised this power. 
This reasoning could also have given the Court in Huron ample grounds to find 
a conflict under this broader test of congressional intention. The power of the 
Coast Guard to require smoke abatement equipment on boilers was not doubted, 
and, as in the Napier case, the fact that it had not done so would have been of 
no significance. 

Thus, authority was available to justify the Court’s finding pre-emption, if 
it had so desired. Instead, the decision is in line with such cases as Welch Co. v. 
New Hampshire,® in which state regulation of working hours for drivers of 
interstate carriers was upheld, before the Interstate Commerce Commission had 
exercised its power to regulate them, and Maurer v. Hamilton,1* where state 
power to regulate the weight distribution on interstate trucks was upheld, al- 
though the Commission had the unexercised power to do the same. 

The Court’s approach in the instant case would seem to be commendable. 
If, in close questions where Congress is silent, the Court allows state laws to 
stand, Congress may still legislate to forbid state action if it so desires, while in 
the interim the evil recognized by the state law is controlled. To find conflict 
where none exists creates gaps in needed regulation, a no-man’s land where a 
local evil, easily recognized and cured by state action, goes unchecked. If state 
laws are kept in effect until actual conflict arises, the states are encouraged to 
assume their responsibilities over local matters without fear of interference from 
an implied but ineffective federal power over commerce, while at the same time 
plenary power remains, as it should, with Congress. 


Jon D. Hartman 


CORPORA TIONS—Transactions Between Corporations With Common Direc- 
tors Presumed Unfair. (Illinois) 


Three of six directors of a building corporation—one Englestein, his attor- 
ney, and a business associate—simultaneously served as officers or directors of 
three other corporations owned by Englestein.! Minority shareholders brought 
suit to require the three directors and a fourth, who was a business man who al- 


15 See, e.g., New York Cent. R.R. v. Winfield, 244 U.S. 147, 37 Sup. Cr. 546 (1917), 
in which a state’s workmen’s compensation law as applied to non-negligently caused in- 
juries was held to conflict with the Federal Employers’ Liability Act covering injuries 
due only to employers’ negligence, on grounds that the act indicated the intention of 
Congress to occupy the whole area of employers’ liability, no matter what the cause. 

16 306 U.S. 79, 59 Sup Cr. 438 (1939). 

17309 U.S. 598, 60 Sup. Ct. 726 (1941). 

1In Globe Woolen Co. v. Utica Gas & Elect. Co., 224 N.Y. 483, 121 N.E. 378 
(1918), Justice Cardozo recognized that one director could exercise a dominating influ- 
ence, thereby preventing legally effective action by an independent majority. In the 
principal case there were originally seven directors on the board of the building corpora- 
tion; one director resigned, leaving six active directors and one vacancy. 




















Fatt] RECENT DECISIONS 453 


ways followed Englestein’s judgment, to account ? for damages allegedly resulting 
from five transactions between the building corporation and corporations owned 
by Englestein.2 The chancellor found that the defendants had breached their 
fiduciary duty and he directed them to account. The appellate court reversed 
on the ground that the plaintiff had failed to sustain the burden of proof that 
the transactions were fraudulent. On appeal, held: Reversed. Transactions be- 
tween corporations represented by a majority of interested* or dominated di- 
rectors are presumed unfair; the burden of proving fairness® rests on those 
who would sustain the challenged transactions. Shelensky v. South Parkway Bldg. 
Corp., 19 Ill. 2d 268, 166 N.E.2d 793 (1960). 

Prior to this case there were three district lines of Illinois precedent as to 
transactions between corporations having a majority of interested directors. 
These transactions had been held (1) voidable regardless of fairness,® (2) pre- 
sumed fair, the challenging party having the burden of proving unfairness,’ (3) 
presumed unfair, burden of proving fairness resting on those who would sustain 
the transactions.® 


2Tllinois will allow the plaintiff the option to have the challenged transactions set 
aside or affirmed and damages recovered for losses sustained, Wallace v. Malooly, 4 Ill. 2d 
86, 122 N.E.2d 275 (1945). Contra, New York Trust Co. v. American Realty Co., 244 
N.Y. 209, 155 N.E. 102 (1926). 

3 The five transactions between the building corporation and the other corpora- 
tion (hereinafter referred to as the Store, Union, and 4753) can be summarized as: (1) 
the building corporation purchased from the Store furniture for which it had no use, 
and at a time when the Store was in dire need of cash; (2) the’building corporation 
waived its right to accrued rent of $24,000 from the Store and reduced percentage rents 
in return for a nominal increase in fixed rental; (3) the building corporation leased space 
to Union at a rate one-quarter of that paid by other tenants having similar facilities and 
later contracted to pay Union 50% of increased rental received from a new tenant in 
return for a release of its lease on which it was in default; (4) the building corporation 
purchased from 4753 a vacant lot at a price far in excess of market price paid for other 
land in the area put to a similar use; (5) at the time when the Store was on the verge 
of going out of business it succeeded in contractually obligating the building corpora- 
tion to pay the Store for not occupying the premises, one-third of the gross rental paid 
by the new tenant. 

* An interested director connotes any director with a conflict of interest arising out 
of self-interest or dual loyalty. A director common to the transacting corporations is 
within the scope of this definition. 

5 The test of fairness has been stated in substance to be whether the transaction has 
the earmarks of an arms-length bargain or, on the contrary, it is a creature of common 
directors conflict of interest. Note, The Fairness Test of Corporate Contracts With 
Interested Directors, 61 Harv. L. Rev. 335, 349 (1948). 

6 Higgins v. Lansingh, 154 Ill. 301, 40 N.E. 362 (1895); Hole, Directors’ Right to 
Deal With Their Corporations in Illinois Law, 9 Itt. L. Rev. 557 (1914). For statutory 
authority supporting this proposition, see R.I. Gen. Laws, c. 116, § 21 (1938). 

™ Nagel v. Northern Ill. Gas Co., 12 Ill. App. 2d 413, 139 N.E.2d 810 (1st Dist. 1957), 
held the plaintiff had the burden of proving inadequacy of consideration although 10 out 
of 17 directors were interlocking and cited White v. Stevens, 326 Ill. 528, 158 N.E. 
101 (1927), as sole authority. In White v. Stevens, the defendant submitted affirmative 
proof of the fairness of the challenged transaction, and after careful scrutiny the court 
failed to find any unfairness or overreaching. In spite of this the court then went on, 
without benefit of authority, to state as dicta that there was no presumption against fair- 
ness and the burden of proof is on the plaintiff. Accord, Scofield v. Marinette Saw Mill 
Co., 153 Ill. App. 469 (1st Dist. 1910). 

8 Winger v. Chicago City Bank & Trust Co., 394 Ill. 94, 67 N.E.2d 265 (1946). 














454 LAW FORUM [Vor. 1960 


By deciding to follow the third alternative, the court in the principal case 
unquestionably adopted the modern majority rule ® enunciated in Corsicana Nat’l 
Bank v. Johnson: 1° “That two corporations have a majority or even a whole 
membership in common doesn’t necessarily render transactions between them 
void, but such transaction ... may be deemed presumptively fraudulent . . . cer- 
tainly where one transaction is of great advantage to one corporation over the 
other... .”11_ This rule has the dual effect of leaving the question of fairness 
always open while at the same time placing the burden of proving fairness on 
those who would maintain the challenged transactions (defendant directors in 
the principal case). 

Initially, the fairness of transactions between corporations having common 
directors (minority or majority) was regarded as immaterial. The English 
courts, being concerned with the opportunities for abuse of management’s 
power to deal with the owner’s investments, applied the inflexible fiduciary 
principles of trust law to the director-shareholder relationship, thereby making 
every transaction involving a director’s self-interest or dual loyalty voidable at 
the election of the party challenging.!2 This strict rule was adopted in early 
American decisions in hopes of discouraging directors from entering into trans- 
actions which might affect their unprejudiced exercise of business judgment.!3 

The limitation on honest corporate opportunity and resulting loss of benefit 
to shareholders caused by the application of this strict rule, prompted the Ameri- 
can courts to seek a more elastic principle.14 The test of fairness met this require- 
ment. However, the desire to protect shareholders initially caused the courts to 
retain the strict rule where the interested directors were in the majority..5 But 
at length the courts thought it incongruous to deny the shareholders the benefits 
of transactions fair to all concerned on the sole ground that a majority rather 


® Pepper v. Litton, 308 U.S. 295, 60 Sup. Ct. 238 (1939); Geddes v. Anaconda Copper 
Mining Co., 254 U.S. 590, 41 Sup. Ct. (1920); Corsicana Nat’l Bank v. Johnson, 251 U.S. 
68, 40 Sup. Cr. 82 (1919); Cathedral Estates v. Taft Realty, 228 F.2d 85 (2d Cir. 1955); 
Mayflower Hotel Comm. v. Mayflower Hotel Corp., 173 F.2d 416 (D.C. Cir. 1948); 
Marian v. Mariani, 276 App. Div. 205, 93 N.Y.S.2d 370 (1949); Winger v. Chicago City 
Bank & Trust Co., supra note 8; Garret v. Reid-Cashion Land & Cattle Co., 34 Ariz. 245, 
270 Pac. 1044 (1928); Evansville Pub. Hall Co. v. Bank of Commerce, 144 Ind. 34, 42 
NE. 1097 (1896); see generally BALLENTINE, CorporaTIons § 68 (rev. ed. 1946). Logi- 
cally, the prevailing view as to fairness is applied uniformly to both director-corporation 
and intercorporate transactions, Geddes v. Anaconda Copper Mining Co., 254 U.S. 590, 
41 Sup. Ct. 209 (1920); Twin Lick Oil Co. v. Marbury, 91 U.S. 587 (1875). The same 
is true in Illinois, Winger v. Chicago City Bank & Trust Co., supra note 8; Dixmoor Golf 
Club v. Evans, 325 Ill. 612, 156 N.E. 787 (1927). 

10251 U.S. 68, 40 Sup. Cr. 82 (1919). 

11 Jd. at 90, 40 Sup. Cr. at 91. 

12In Ex Parte Bennett, 10 Ves. 381, 32 Eng. Rep. 893 (Ch. 1805), Lord Eldon stated 
that the law prohibits an agent or trustee from acting where his interest conflicts with 
his duty, and also from acting for another whose interests are adverse to those of his 
principal. 

18 Metropolitan Elevated R.R. v. Manhattan R.R., 14 Abb. N. Cas. 103, 11 Daly 373 
(N.Y.C.P. 1884), typifies early American judicial thought on common directorates. 
See Bayne, Duty of Management, 35 U. Det. L.J. 561 (1958). 

14 BALLENTINE, CORPORATIONS § 68 (rev. ed. 1946). 

15 Rolling Stock Co. v. Railroad, 34 Ohio St. 450 (1878). Accord, Nowak v. Nat'l 
Car Coupler Co., 260 Ill., 103 N.E. 222 (1913). See generally 3 FretcHer, CyCLOPEDIA OF 
Corporations § 962 (perm. ed. 1949). 
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than a minority of the directors were interested,!* so they developed the modern 
majority rule. 

While the fairness test has been criticized as lacking that certainty necessary 
to provide directors with a guide for conduct, this would hardly seem to be 
sufficient grounds for abandoning its use.17 The infinite variety of circumstances 
relevant to determine whether directors have abused the power entrusted to 
them makes the application of a more rigid rule impractical.18 

Having decided to leave the question of fairness open in all cases, the court 
in Shelensky was then faced with the question whether or not the fairness test 
should be accompanied by a presumption for or against fairness. Some cases 
would require the challenging party to prove that transactions between corpora- 
tions having a majority of interested directors were fraudulent, on the theory 
that the law invariably presumes honesty.!® Shelensky in rejecting this view 2° 
is supported by the argument that those who would sustain the transactions 
generally possess greater knowledge of the salient facts, and placing the burden 
on them compensates the shareholders for the arms-length bargaining which is 
absent from transactions approved by a majority of interested directors.?! 

The mere existence of a presumption, however, is meaningless apart from 
its effect on the final determination of a case. The presumption has no effect 
on the essential allegations which must be pleaded, for the mere allegation that 
a majority of directors have conflicts of interest has been held insufficient to 
state a cause of action.22 The essential allegations are facts which give rise to 


16 | ATTIN, CoRPORATIONS § 12 (1959), recognizes the problem-as practical and thus 
deserving a practical solution. The only practical solution is to leave the question of 
fairness open in all cases. 

17 Bayne, Duty of Management, 35 U. Det. L.J. 561 (1958). 

18“/Whhile the concept of fairness is incapable of precise definition, the courts 
have stressed such factors as whether the corporation received ... full value .. . need 
for property; its ability to finance the purchase; whether the transaction was at fair 
market price .. .; whether there was detriment to the corporation . . .; whether there 
was a possibility of corporate gain siphoned off by directors directly or through cor- 
porations they controlled; whether there was a full disclosure.” Shelensky v. South 
Parkway Bldg. Corp., 19 Ill. 2d 268, 270, 166 N.E.2d 793, 801 (1960). 

19 Blaustein v. Pan Am. Pet. & Trans. Co., 174 Misc. 601, 57 N.E.2d 841, 21 
N.Y.S.2d 651 (Sup. Cr. 1940), reviewed the law on burden of proof and recognized that 
the burden generally falls on the one who would maintain the transaction, although it 
held to the contrary because of failure to show a benefit to directors. Accord, Spiegel 
v. Beacon Participations, 297 Mass. 398, 8 N.E.2d 895 (1937); Cromwell & Thurlow 
S.S. Co. v. Cromwell, 280 Mass. 343, 182 N.E. 569 (1932); Wentz v. Scott, 10 F.2d 426 
(6th Cir. 1926). 

20 The text writers categorically argue that the better and more authoritative rule 
is that the defendant directors have the burden of proof. See, e.g., Lattin, CorPORATIONS 
§ 12 (1959); 3 FLETCHER, CycLopepiA or Corporations § 973 (perm. ed. 1949); BALLEN- 
TINE, CorPoRATIONS § 70 (rev. ed. 1946). 

21 Chelrob Inc. v. Barrett, 293 N.Y. 442, 57 N.E.2d 825 (1944), points out that in 
the absence of arms-length bargaining, loyalty of a director can waver even through 
mistake or inadvertence. 

22 Mayflower Hotel Comm. v. Mayflower Hotel Corp., 73 F. Supp. 721 (D.D.C. 
1947) (dismissed for failure to state a cause of action); Judge Holtzoff determined 
that what the law intended by a presumption against validity was not that a mere 
allegation of a majority of interested directors would make out a prima facie case, 
but that much less evidence would be required. See also Scofield v. Marinette Saw 
Mill Co., 153 Ill. App. 469 (1st Dist. 1910). 
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the directors conflict of interest and facts of unfairness indicating great advantage 
to one corporation over the other,? e.g., a wide disparity in sale price over 
market price. However, once the challenging party proves these basic facts at 
the trial, the burden of producing counter evidence is then placed on the defend- 
ants.24 Should they fail to introduce any evidence of fairness, it is reasonable 
to assume then the court would direct a verdict for the challenging party on the 
strength of the challenging party’s minimal evidence.*5 

Of course, if evidence has been introduced by both parties on the question 
of fairness, and from the evidence the court is convinced that the challenged 
transactions did or did not possess the earmarks of an arms-length bargain, any 
reference to the presumption becomes superfluous.2° However, the presumption 
will become significant where the court finds the evidence to be in equilibrium 
on the question of fairness. The presumption should then force the court to 
resolve its doubt in favor of those challenging since the defendant has failed to 
carry the burden of convincing the court of fairness.27 

The rule in the instant case on the question of burden of proof should be 
applied only where a majority of directors are interested, because the shareholders 
are adequately protected by the vote of a majority of independent directors 
where the directors having a conflict of interest are in the minority. Although 
this distinction has not been made by the majority of American courts,?8 the 
distinction is the next logical step toward maintaining balance in the policy of 
protecting the shareholder’s interest while not discouraging corporations from 
taking advantage of honest corporate opportunities. 

The Shelensky case will undoubtedly encourage minority shareholder liti- 
gation over transactions between corporations having a majority of directors in 
common. Directors can best protect themselves by disclosure of their conflicting 
interests and by securing ratification by a majority of disinterested share- 
holders.2® Another factor which the courts may consider is an expression in 


23 Mayflower Hotel Comm. v. Mayflower Hotel Corp., 173 F.2d 416 (D.C. Cir. 
1948), reversed the lower courts dismissal, not because of an incorrect application 
of the law, but on a finding that the pleadings alleged facts of directors’ conflict of 
interest and facts of unfairness sufficient to justify the case to go to trial. 

24 Proof of basic facts which raise the presumption is necessary to cast the burden 
of coming forward with evidence from the plaintiff to the defendant. Donavon v. 
Mayor, 253 Ill. 179, 97 N.E. 231 (1912); Miles v. international Hotel Co., 289 Ill. 320, 
124 N.E. 599 (1919). See generally CLeary, HANDBOOK oF ILLINOIS EvipENcE §§ 6.11, .12 
(1956); McCormick, Evipence §§ 318, 322 (1954). 

25 Johnson v. Pendergast, 308 Ill. 255, 139 N.E. 407 (1923). 

26 Shelensky v. South Parkway Bldg. Corp., 19 Ill. 2d 269, 277, 166 N.E.2d 793, 
802 (1960). 

27 McCormick, EvipeNcE § § 322 (1954). 

28 BALLENTINE, CorPORATIONS § 70 (rev. ed. 1946). 

2° The following cases recognize the curing effect of disclosure: Flynn v. Zim- 
merman, 23 Ill. App. 2d 467, 163 N.E.2d 568 (2d Dist. 1960) (dictum); Morris v. 
North Evanston Manor Bldg. Corp., 319 Ill. App. 298, 49 N.E.2d 646 (1st Dist. 1943); 
Pelcak v. Bartos, 328 Ill. App. 435, 66 N.E.2d 465 (1st Dist. 1945) (dictum). Klein v. 
Independent Brewing Assn., 231 Ill. 594, 83 N.E. 434 (1907) (dictum), qualified the 
rule which voided a contract whether fair or not, by excepting contracts which were 
ratified by a disinterested majority of the shareholders. Accord, Corsicana Nat'l Bank 
v. Johnson, 251 U.S. 68, 40 Sup. Ct. 82 (1919) (dictum); Hall Co. v. Bank of Commerce, 
144 Ind. 34, 43 N.E. 1097 (1896). See also Cat. Civ. Cope § 311 (1941), which states 
in effect that no contract will be void if a common directorate or financial interest is 
disclosed, the transaction is ratified, and the transaction is just and reasonable. 
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by-laws or articles of incorporation authorizing directors to enter into contracts 
with other corporations of which they are also serving in managerial capacities, 
although it is not clear what weight, if any, the courts will allocate to this 
factor.3° 

Ernest F. Mopze.ewsk1 


EVIDENCE—Expert Witness May Give Opinion on Assumed Facts in Any 
Form. (Illinois) 


Claimant won a workman’s compensation award before the Industrial Com- 
mission of Illinois. Claimant’s doctor testified on assumed facts that the death 
“could” have been caused by myocardial infarction and “could” have had 
some relation to his work. The employer, asserting that the deceased’s death 
was not a result of an accident arising out of and in the course of his employment, 
specifically objected to testimony given by claimant’s doctor in answer to coun- 
sel’s hypothetical question. The question was assailed for failing to call for a 
positive answer and the answer was attacked as “speculative, inconclusive, and 
improper.” The circuit court confirmed the award. On writ of error, held: 
Affirmed. So long as the witness is not called upon to decide any controverted 
fact, but is asked to assume the truth of facts entered in testimony, he may give 
his opinion thereon in any form. Clifford-Jacobs Forging Co. v. Industrial 
Comm’n, 19 Ill. 2d 236, 166 N.E.2d 582 (1960). 

Previous Illinois cases concerning the form of an expert witness’ answer 
to hypothetical questions were confused. The Illinois Supreme Court early indi- 
cated that an expert could say “what might have caused an injury,”! but not 
“what did cause,” since this would invade the province of the jury by deciding 
the very fact left to the jurors for determination.” 

Although the above rule prevailed in Illinois prior to Clifford-Jacobs, a large 
number of supreme court decisions had carved out exceptions.2 For example, 
the court had held that an expert was not limited to “might” or “could” have 
caused when there was no dispute as to the fact of some injury but only as to 
the extent thereof.4 The other exceptions to the rule primarily concerned them- 
selves with variations in terminology other than “might” or “could.” 5 


80 Epstein v. United States, 174 F.2d 754 (6th Cir. 1949); Speigel v. Beacon 
Participations, 297 Mass. 398, 8 N.E.2d (1937); see Feurer, Liabilities of Directors and 
Officers, 5 N.Y.L.F. 127, 145 (1959). 

1]]llinois Cent. Ry. v. Smith, 208 Ill. 608, 70 N.E. 628 (1904). 

2 The function of the jury is “invaded” when the expert gives his opinion on 
the “ultimate issue.” An ultimate issue may be defined as one upon which the rights 
of the parties depend . . . such as negligence, causation, or damages . . . as opposed 
to an evidentiary fact, which may be characterized as merely an aid in arriving at 
a conclusion determinative of the ultimate issue. Gillete v. City of Chicago, 396 IIl. 
619, 72 N.E.2d 326 (1947). 

3See, e.g., Chicago Union Traction Co. v. Roberts, 229 Ill. 481, 82 N.E. 401 
(1907); City of Chicago v. Didier, 227 Ill. 571, 81 N.E. 698 (1907). 

4 Supra note 3. If a defendant has negligently allowed a plaintiff co fall off his 
streetcar and break his leg and does not controvert this fact, then if the plaintiff at 
a later date asserts that he also suffered a back injury from the fall, the expert is not 
restricted to “might” or “could.” In this case the fact of the injury is admitted and 
the only thing to establish is whether the present condition of the plaintiff arose from 
the original injury. On the other hand if the defendant denies the basic fact of the 
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In Clifford-Jacobs the employer contended that there was no competent 
evidence to prove that the defendant died from an injury arising out of his em- 
ployment. The controversy was the manner and cause of his death; thus, if the 
doctor had answered, “The death did arise out of the course of the decedent’s 
employment,” it would have been reversible error.® Instead, he was compelled to 
limit his answer to terms prescribed by the rules in previous cases, and then 
suffer the rebuff of being accused of uttering speculative and indefinite state- 
ments. It would seem obvious that the court could not uphold the employer’s 
objection of “speculation” when, indeed, it required the answers to be such, but 
just such a dilemma arose in Sanitary Dist. v. Industrial Comm'n." There, too, 
the cause of an injury was disputed, and the doctor, well within the rule, testified 
that the cause of the injury “might have been a fall into the Chicago river.” This 
testimony was rejected by the court as too speculative and the case was reversed, 
prompting a scathing comment by Professor Wigmore congratulating the Illinois 
court for succeeding in choking off all testimony to causation.’ 

To escape this dilemma the court in Clifford-Jacobs chose to re-examine 
its previous position. It would have been sufficient for the court to hold that the 
testimony was not “speculative.” Indeed, it could have pointed out that the 
doctor was not able to be more positive in his answer lest he invade the province 
of the trier of fact and decide the ultimate issue.® The court did neither, but in- 
stead moved to overrule the holdings restricting the doctor to “might” or 
“could” 1° and replaced this rule with the decision that the form of the expert’s 
answer, whether on an ultimate issue or not, is immaterial and, being so, the 
objection of “speculative answer” could no longer stand.14 

To support its new position the court revived Porter v. Industrial Comm’n.}2 
In Porter, a physician testified as an expert witness in an attempt to establish a 
causal connection between an injury and an accident. The court said in answer 
to the employer’s objections to such testimony: 


fall or any injuries resulting therefrom, then the expert is restricted, otherwise his 
testimony would impute fault to the defendant and this determination is reserved for 
the jury. 

5 See City of Chicago v. Bork, 227 Ill. 60, 81 N.E. 27 (1907). See also Czerniak v. 
City of Chicago, 161 Ill. App. 360 (1st Dist. 1911), in which condition of plaintiff 
after the accident was due “more or less directly” to the accident. It was all right 
to ask the doctor if he had an opinion as to whether or not there was a “causal relation 
based upon a reasonable degree of medical certainty” between the accident and the 
subsequent condition of claimant. Santienimo v. Day Transfer, 9 Ill. App. 2d 487, 133 
N.E.2d 539 (1st Dist. 1956); Plano Foundry Co. v. Industrial Comm’n, 356 IIl. 186, 
190 N.E. 255 (1934). See Kine & PILuincer, Opinion EvipeNce IN ILLINoIs (1942), for 
a complete discussion of the development of the rule and its exceptions. 

®6See Fellows-Kimbrough v. Chicago City Ry., 272 Ill. 71, 111 N.E. 499 (1916); 
Schlauder v. Chicago Traction Co., 253 Ill. 154, 97 N.E. 233 (1911). 

7343 Ill. 236, 175 N.E. 372 (1931). 

826 Int. L. Rev. 431 (1931). 

® The court would have been reaffirming the rule as articulated by cases at note 
9 supra, and Gillete v. City of Chicago, 396 Ill. 619, 72 N.E.2d 582 (1947). 

10The cases overruled were: People v. Rongetti, 338 Ill. 56, 170 N.E. 14 (1929); 
Fellows-Kimbrough v. Chicago City Ry. Co., 272 Ill. 71, 111 N.E. 499 (1916); City 
of Chicago v. Didier, 227 Ill. 571, 81 N.E. 698 (1907); Illinois Cent. Ry. v. Smith, 208 
Ill. 608, 70 N.E. 628 (1904). 

Ul Clifford-Jacobs v. Industrial Comm’n, 19 Ill. 2d 236, 166 N.E.2d 582 (1960). 
12352 Ill. 392, 186 N.E. 110 (1933). 
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“The physician testified as an expert witness, and it was immaterial whether 
he expressed the opinion that the injury was the cause, or was sufficient to 
cause, or might have caused the condition. The answer was merely the 
opinion of the witness upon a state of facts assumed to be true.” 14 


This language became the theme of Clifford-Jacob’s opinion and the Porter case, 
after years of dormancy, was recognized as based upon reason and justice. 
The court also relied on the reasoning of Chicago Union Traction Co. v. 
Roberts,> where the court had earlier said by way of dictum that the expert’s 
testimony was merely opinion upon assumed facts and that it remained for the 
jury to determine the facts, and, thus, how the expert states his opinion is im- 
material. 

It is interesting to note that the court expressly overruled several cases 
involving “testimony on the ultimate issue,” even though this particular problem 
was not raised in the instant case. The explanation is that the issue of “specula- 
tion” and “testimony on the ultimate issue” were so related that one could not 
be dealt with without affecting the other. The doctor, so as not to invade the 
function of the jury by expressing a positive opinion on the ultimate issue, was 
compelled to speculate as to the cause of the death, at least in form. Perhaps 
he believed that the death actually was caused by the employment, but by the 
rules he had to disguise his belief by saying “it could have caused” the death. 
By holding form immaterial the court removed the need for a disguise and said 
the expert is now allowed to cast his opinion on a hypothetical case in the form 
of “what did” cause, or “what might” or “what could” have caused a particular 
condition depending on how positive he is. If he is confident in his conclusion 
he may say so; if he believes it to be merely a possibility he may say so; but 
he is no longer compelled to say it is only a possibility when he believes it to be 
an actuality.1¢ 

This result is logically sound when it is considered that the raison d’etre 
of expert testimony is to aid the jury to find the truth.17 The very reason the 
expert’s testimony is competent is because the jury itself is incompetent to deal 
with such matters without the aid of such opinion.!8 The rule that restricted 
expert opinion to “might” or “could” actually rendered this opinion speculative 
and indefinite and destroyed its purpose as an aid to the jury. Perhaps, the jury’s 
province was protected to some extent, but also the jurors were left floundering 
in uncertainty as to the causal relationship.19 To the average juror’s mind a 


13 Supra note 12, at 397, 186 N.E. at 113. 

14 The holding of the Porter case was sufficient to overturn the rule on the expert’s 
answer to hypothetical questions but, in fact, never was cited on this issue until this 
case. 

15229 Ill. 481, 82 N.E. 401 (1907). 

16 Accord, Grismore v. Consolidated Prod., 232 Ia. 328, 5 N.W.2d 646 (1942). 

17“To warrant the use of expert testimony . .. two elements are required. First, 
the subject of the inference must be so distinctively related to some science, profession, 
business or occupation as to be beyond the ken of the average layman, and second, the 
witness must have such skill, knowledge or experience in that field or calling as to 
make it appear that his opinion or inference will probably aid the trier in his search 
for the truth.” McCormick, Eviwence § 14 (1954). 

18 Where the question is for the jury to determine, but it is impossible for them 
to answer without hearing the opinions of experts, the opinions do not invade the pro- 
vince of the jury. Chicago Union Traction Co. v. Roberts, 229 Ill. 481, 32 N.E. 401 
(1907). 

19 Spears v. Atchison, T.& S.F.Ry., 255 F.2d 780 (7th Cir. 1958), 
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causal relation was not established since the experts only said that the condition 
“might” or “could have been caused” by the injury. The jury, as a result, is 
likely to find a causal relation for reasons not in the evidence or reject the ex- 
pert’s opinion because it does not rule out other causes and consequently cannot 
satisfy the burden of proof.2° The result is much better when a clear opinion 
is allowed on both sides of the issue, and the jury can decide on the basis of the 
given evidence which opinion to accept. When this procedure is followed expert 
opinion is serving its true function and it follows that the necessary encroachment 
upon the function of the jury will be “reasonable” because the testimony points 
to the truth on the issue before them.?4 

Even though the expert is allowed to testify on the ultimate issue, the jury 
is still left with the final determination. In cases where the facts on which the 
opinion is based are assumed, it is still the jury’s duty to accept or reject the 
existence of those facts; likewise, where contradictory opinions have been offered 
by the experts it remains the duty of the jury to choose between them. 

The authors of the Uniform Rules of Evidence,?? in Rule 56(4), have made 
it clear that opinions will not be rejected simply because they are on ultimate 
issues. The criteria for admissibility established by the uniform rules is not 
whether the opinion invades the province of the jury, but whether the witness 
qualifies as an expert on the subject.?% 

Although the logical foundation for restricting expert opinion evidence to 
safeguard the province of the jury has been worn away by the incessant attacks 
of the textwriters, the majority of states remain pledged to it.2# The modern 
approach is to allow the opinion in any form.*5 The Illinois Supreme Court’s 
adoption of the modern approach in the instant case represents a progressive 
step forward in the law of evidence. 


Gene S. ANDERSON 


20 O'Leary v. Scullin Steel Co., 303 Mo., 363, 260 S.W. 55 (1924). 


21 Ibid. 

22 The Uniform Rules of Evidence were approved in 1953 by the National Con- 
ference of Commissioners on Uniform State Laws. They were also approved by the 
American Bar Association and recommended for adoption. See also, Mopet Cope oF 
Eviwence 401 (1942) (sponsored by the American Law Institute), and Grismore v. 
Consolidated Prod., 232 Ia. 328, 5 N.W.2d 646 (1942), where this rule of the Model 
Code is cited with approval. 

23 See A Symposium on the Uniform Rules of Evidence and Illinois Evidence Law, 
49 Nw. ULL. REv. 481 (1954), for a complete discussion of the Uniform Rules of Evi- 
dence as applied to Illinois law. 

*4Darlington v. Owen County Rural Elec. Co-op Corp., 229 S.W.2d 599 (Ky. 
1957); DeGroot v. Winter, 261 Mich. 660, 247 N.W. 69 (1933); Frangos v. Hartford 
Acc. S.S. Co., 6 App. Div. 2d 544, 179 N.Y.S.2d 708 (1958); Ross v. Stricker, 85 Ohio 
App. 56, 88 N.E.2d 80 (1949); see cases cited 20 Am. Jur. Evidence § 782 (1939); 22 CJ. 
Evidence § 597 (1920). 

25 See, e.g., Cropper v. Titanium Pigment Co., 47 F.2d 1038 (8th Cir. 1931); 
Johnson v. A. Schilling & Co., 170 Cal. App. 2d 318, 339 P.2d 139 (1959); Bridges v. 
Lintz, 346 P.2d 571 (Colo. 1959); Grismore v. Consolidated Prod. 232 Ia. 328, 5 N.W.2d 
646 (1942); Piche v. Halvorson, 199 Minn. 526, 272 N.W. 591 (1937); Schweiger v. 
Solbeck, 191 Ore. 454, 230 P.2d 195 (1951); Hooper v. General Motors Corp., 123 
Utah 488, 260 P.2d 549 (1952), 
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INCOME TAXATION—Payment Held Not To Accrue Contested Real Estate 
Tax. (Federal) 


Taxpayer paid its 1949 local real property taxes under protest, denying 
liability for $15 of the $100 assessed. State court litigation to recover the con- 
tested $15 terminated in 1951, with the taxpayer being held liable for only $10 
of the contested $15, and so entitled to a $5 refund.1 At the Commissioner’s 
insistence, taxpayer deducted the full $100 real estate tax in its 1949 income tax 
return,? and included the $5 refund as income in its 1951 return. Since the tax- 
payer believed that proper handling of the transaction required deductions of 
$85 in 1949 and $10 in 1951, it alleged that the 1951 income tax on the $5 refund 
constituted an overpayment and sued to recover it. The district court granted 
the motion of the United States for summary judgment and dismissed the com- 
plaint.2 On appeal, held: Reversed (one judge dissenting). When the exact 
nature of the payment of a contested liability is not immediately ascertainable 
because it depends on some future event, such as the outcome of litigation, its 
treatment for income tax purposes must await the event. Consolidated Edison 
Co. v. United States, 279 F.2d 152 (2d Cir. 1960).4 

The primary question for the court in the instant case was whether the 
Supreme Court’s all events test® should be applied to the fact situation before 
it.6 This “test” is really a rule of law indicating that a contested tax liability 
becomes deductible to an accrual basis taxpayer? only when all the events have 
occurred which determine the fact and amount of the tax liability. The rule is 
usually applied in a case where the taxpayer denies or contests his liability for 
the expense in question. Since contest renders the particular expense contingent, 
a deduction for the expense must await the end of the contest; that is, all the 


1To facilitate the presentation of the facts, the parties stipulated that this illustra- 
tive example was applicable to all the years and amounts involved. 

2 With exceptions not here material, taxes paid or accrued within the taxable year 
are deductible. Int. Rev. Code of 1939, § 23(c); Int. Rev. Cope or 1954, § 164(a). 

359-2 U.S. Tax Cas. ] 9763, 4 Am. Fed. Tax R. 5837 (S.D.N.Y. 1959). 

4The court’s theory was that in 1949 one could not determine whether the $15 
payment was an expense or an exchange of assets, and further, that this determination 
could not be made until litigation terminated. Thus, 1951 was the first year in which 
it became clear that the $15 payment included a $10 expense and $5 exchange of 
assets. The $10 expense became deductible at that time and the $5 refund, being the 
realization of an asset of contingent value purchased by the taxpayer in 1949, was 
without tax consequences. 

5The test was first announced in United States v. Anderson, 269 U.S. 422, 46 
Sup. Cr. 131 (1926), where the Court held that all the events necessary to fix the 
amount of a tax and determine the liability of the taxpayer to pay it may occur in 
advance of assessment. Accord, American Nat'l Co. v. United States, 274 U.S. 99, 47 
Sup. Ct. 520 (1927). 

6 To say that a legal test may or may not apply to a given fact situation gives 
rise to difficulties since, conceptually, a test should be universally applicable. Hereafter, 
the “all events test” will be referred to as the “all events rule,” despite the fact that 
the former terminology has gained widespread acceptance. 

7 An accrual method of accounting treats the right to receive income as income 
received, and the obligation to pay expenses as expenses paid. FINNEY, PRINCIPLES OF 
ACCOUNTING 136-38 (3d ed. 1948); Katz, AccounTING 43-46 (1954). 

8Security Flour Mills Co. v. Commissioner, 321 U.S. 281, 64 Sup. Ct. 596 (1944); 
Dixie Pine Prods. Co. v. Commissioner, 320 U.S. 516, 64 Sup. Ct. 364 (1944). 
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events fixing the extent of liability must occur prior to accrual. For example, 
a deduction for losses incurred as a result of breaching a contract accrues in the 
year the judgment becomes final rather than in the year of breach.® 

Although it is well established that under the all events rule an unpaid, 
contested tax expense cannot be deducted,!° the Supreme Court has never passed 
on a case where the taxpayer actually made an unconditional payment of the 
contested amount prior to the termination of litigation. Thus, the Consolidated 
Edison case is significant because it holds that the all events rule precludes accrual 
of a contested tax expense prior to the determination of liability even though 
the taxpayer unconditionally paid the tax before such determination. 

The Consolidated Edison holding with respect to the payment factor has 
some basis in precedent, for it appears to be settled law that a taxpayer can make 
certain types of transfers without accruing a contested liability so that it must 
be deducted from income before the contest is resolved. For example, a tax- 
payer may make a deposit to be held in the Commissioner’s suspense account 
pending the determination of liability without this deposit being held a payment 
of the liability which accrues the deduction.11 Taxpayers who make escrow de- 
posits to secure a judgment or a supersedeas bond pending appeal likewise are 
said not to have made a payment so as to accrue the liability for income tax 
purposes.!2 Finally, where payment of a tax is required as a condition to further 
appeal, such payment is not regarded as payment of the tax.!3 In other words, 
the all events rule applies to cases where conditional payments are made, and 
requires that accrual of the expense wait until liability is conclusively settled. 

The basic principle underlying the proposition that the all events rule should 
be applied to cases where a contested liability is unconditionally paid is that 
accrual of a contested liability must await the happening of all the events which 
fix the amount and fact of liability. Since final adjudication is the last of these, 
logic would require accrual to wait for that event.1* Viewed differently, pay- 


®Lucas v. American Code Co., 280 U.S. 445, 50 Sup. Cr. 202 (1930). See Brown 
v. Helvering, 291 U.S. 193, 54 Sup. Ct. 356 (1934). Under the all events test the 
taxpayer does not necessarily have to litigate his liability before he will be held 
to be contesting it. Great Island Holding Corp., 5 T.C. 150 (1945). Neither is final 
judicial determination necessary to end a contest if the taxpayer actually consents 
to liability. Landers, Frary & Clark v. United States, 149 F. Supp. 202 (Ct. Cl. 1957). 
In the absence of consent or acquiescence, the contest ends when the time for appeal 
expires. Commissioner v. Fifth Ave. Coach Lines, 281 F.2d 556 (2d Cir. 1960). 

10 Security Flour Mills Co. v. Commissioner, 321 U.S. 281, 64 Sup. Cr. 596 (1944); 
Dixie Pine Prods. Co. v. Commissioner, 320 U.S. 516, 64 Sup. Ct. 364 (1944). See Lewyt 
Corp. v. Commissioner 349 U.S. 237, 75 Sup. Ct. 736 (1955). 

11 Rose v. United States, 256 F.2d 223 (3d Cir. 1958). Such a deposit has been 
held not to be a payment for purposes of starting the running of the statute of limita- 
tions. Rosenman v. United States, 323 U.S. 658, 65 Sup. Cr. 536 (1945); Budd Co. v. 
United States, 252 F.2d 456 (3d Cir. 1957) (cash basis taxpayer). 

12.United States v. Texas Mexican Ry., 263 F.2d 31 (5th Cir. 1959); Insurance 
Fin. Corp. v. Commissioner, 84 F.2d 382 (3d Cir. 1936); National Biscuit Co. v. 
United States, 156 F. Supp. 916 (Ct. Cl. 1957); North Am. Coal Corp., 28 B.T.A. 807 
(1933). 

13 Mim. 6444, 1949-2 Cum. Butt. 11 (modifying G.C.M. 25298, 1947-2 Cum. Butt. 
39). But see Lehigh Valley R.R., 12 T.C. 977 (1949). 

14Standard Oil Co. v. United States, 56-2 U.S. Tax Cas. 4 10,051, 51 Am. Fed. 
Tax R. 1688 (N.D. Ohio 1956). “In the case of a taxpayer on the accrual basis of 
accounting, an item of expense is regarded as incurred, and hence deductible as accrued, 
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ment of a contested expense is not one of the factors which determines either 
the fact or amount of liability; therefore, it cannot be a relevant factor in de- 
termining the time of accrual.15 

On the other hand, the basic principle underlying the proposition that the 
all events rule should not be applied to preclude deduction of a contested tax 
when unconditional payment precedes judicial determination of liability is simply 
that taxes paid within the taxable year are deductible in that year.1® Put another 
way, under the all events test, a taxpayer cannot deduct an expense he may never 
incur, but a taxpayer who actually pays the expense thereby incurs the expense 
and the fact that he is contesting liability becomes immaterial.17 Under this 
theory, the taxpayer has suffered an out-of-pocket expenditure and is litigating 
his right to full or partial repayment. That he may ultimately vindicate his 
asserted right does not alter the fact that a present expense has been incurred.!8 
“Accrual ... precedes payment, and does not survive it.” 19 

If the proposition is accepted that payment determines the time for accrual 
of a disputed liability, a different rule will apply depending upon the type of 
payment made. If the taxpayer makes one of the several types of conditional 
payments noted earlier, the all events rule will preclude accrual prior to final 
settlement. In practice, the rule as to deductibility of contested taxes would then 
depend upon whether the taxpayer labeled his check “payment in full” or “for 
deposit in suspense account.” 2° 


only in the year when the taxpayer’s liability to pay it becomes definite and absolute, 
whether or not it is presently paid or payable.” Pierce Estates v. Commissioner, 195 
F.2d 475, 477 (3d Cir. 1952). 

15 Standard Oil Co. v. United States, supra note 14. See Cooperstown Corp. v. 
Commissioner, 144 F.2d 693, cert. denied, 323 U.S. 772, 65 Sup. Cr. 131 (1944). Accrual 
can and does survive payment. The findings of fact in Consolidated Edison Co. v. 
United States, 133 Ct. Cl. 376, 397-98 (1956), treat this assertion as an accepted account- 
ing principle. The theory that taxes are deductible in the taxable year when paid 
ignores the fact that the taxpayer operates on an accrual basis, in which case taxes are 
deductible in the taxable year when accrued. Accrual expense accounting is based on 
the proposition that payment and accrual do not necessarily coincide in time. 

16 See Baltimore & O.R.R. v. Magruder, 77 F. Supp. 156, 169 (D. Md. 1948). There 
are other arguments advanced in favor of this proposition, most of which are contained 
in the Consolidated Edison dissent. These, however, do not compare in forcefulness 
with the principle stated above because they are actually directed against the all events 
rule itself. 


17 Consolidated Edison Co. v. United States, 133 Cr. Cl. 376, 135 F. Supp. 881 
(1955), cert. denied, 351 U.S. 909, 76 Sup. Ct. 694 (1956); Chestnut Sec. Co. v. United 
States, 62 F. Supp. 574 (Ct. Cl. 1945). See Lehigh Valley R.R., 12 T.C. 977 (1949), and 
Western Cartridge Co., 11 T.C. 246 (1948). 

18 Utica Knitting Co. v. Shaughnessy, 100 F. Supp. 245 (N.D.N.Y. 1951). To tell 
a taxpayer that he may not deduct the tax when paid, if he contests the tax, is to tell 
him he must surrender a tax right in order to gain a legal right. See Freeman, Tax 
Accrual Accounting for Contested Items, 56 Micu. L. Rev. 727, 740 (1958). 


19 Chestnut Sec. Co. v. United States, 62 F. Supp. 574, 576 (Ct. Cl. 1945). G.C.M. 
25298, 1947-2 Cum. Butt. 39, embodies this rule. Gibson Prods. Co., 8 T.C. 654 (1947), 
implemented the theory here advanced without discussing it. A contested tax was 
assessed in 1942 and paid in 1943 although liability was not judicially determined until 
1944. The court said the all events rule precluded deduction in 1942, but payment 
required deduction in 1943. 

20 Standard Oil Co. v. United States, 56-2 U.S. Tax Cas. 4 10,051, 51 Am. Fed. Tax 
R. 1688 (N.D. Ohio 1956). Compare United States v. Texas Mexican Ry., 263 F.2d 
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It is submitted that such a result would be undesirable because it would 
vest control in the taxpayer to determine the time for accrual of contested 
liabilities.24_On the other hand, applying the all events test to all cases where 
liability is contested without regard to whether the expense is unpaid, condi- 
tionally paid, or unconditionally paid will provide a uniform legal test for the 
time of accrual of contested liabilities,22 that is, when all the events have occurred 
which determine the fact and amount of liability. 

Thus, the holding of the Consolidated Edison case would seem to be a sound 
decision both on the basis of policy and interpretation of the language of the 
all events rule.?% 


James M. TRrEEcE 


31 (5th Cir. 1959), and North Am. Coal Corp., 28 B.T.A. 807 (1933). See Lasser 
& Peloubet, Tax Accounting v. Commercial Accounting, 4 Tax L. Rev. 343 (1949). 
This argument loses vitality when similar transactions are viewed from the income 
angle. Under the claim of right doctrine, an accrual basis taxpayer is charged with 
income in the year received even though the amount received “under a claim of right” 
is contested by the payor and subject to repayment in a later year. Automobile Club 
v. Commissioner, 353 U.S. 180, 77 Sup. Ct. 707 (1957); Brown v. Helvering, 291 U.S. 193, 
54 Sup. Ct. 345 (1934); North Am. Oil Consol. v. Burnet, 286 U.S. 417, 52 Sup. Ct. 
613 (1932). In the principal case, if the local taxing authority had been a taxpayer, it 
would have been charged with receipt of income when the Consolidated Edison Com- 
pany paid the contested real estate tax notwithstanding the fact that Consolidated 
Edison was litigating the authority’s right to receive the amount paid, and notwithstand- 
ing the fact that the amount received by the authority was subject to repayment when 
litigation terminated. Further, the taxing authority would not have been chargeable with 
income if the contested amount had been placed in an escrow deposit pending the 
outcome of litigation. See Leedy-Glover Realty & Ins. Co. v. Commissioner, 13 T.C. 
95 (1949), aff'd, 184 F.2d 833 (5th Cir. 1950). Thus the distinction noted between the tax 
treatment of an unconditional payment and a deposit in escrow on the expense side of 
the transaction assumes validity when compared with the tax treatment accorded such 
transactions from the income viewpoint. 

21 The paramount objective is that the issue be conclusively resolved one way 
or the other. The opportunity is present for appeal to the Supreme Court since the 
Court of Claims has reached a conclusion in direct conflict with the holding of the 
majority in the principal case. Consolidated Edison Co. v. United States, 133 Ct. Cl. 
376, 135 F. Supp. 881 (1955), cert. denied, 351 U.S. 909, 76 Sup. Ct. 694 (1956). However, 
it is quite likely that there will be no appeal from the instant case for two reasons: 
first, the holding of the majority is consistent with the general governmental policy of 
obtaining the largest amount of tax revenue at the earliest possible date; second, when 
the question was first presented in the Court of Claims, the government took a position 
in accord with the holding of the instant case. Chestnut Sec. Co. v. United States, 
62 F. Supp. 574 (Ct. Cl. 1945). 

22 Accrual accounting consists of matching expenses incurred in a given period 
with income earned in that period. In application, the all events rule appears to frustrate 
this matching principle. Because of this, the opportunity to limit the applicability of 
such a doctrine whenever possible may appear desirable. But to hold that payment 
renders the all events rule impotent is not to limit its applicability; rather, it is to 
rephrase it. 

*3'This conclusion is advanced with full knowledge that to rely on phraseology 
is to subject oneself to attack on the ground that the all events rule must be confined to 
the facts of the cases in which it was applied by the Supreme Court, so that the broad 
language used in formulating the test is dictum in so far as it is interpreted to cover 
situations different from the fact situations before that Court. 
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LABOR RELATIONS—Strike To Prevent Elimination of Jobs Through Rail- 
road’s Consolidation of Station Agencies Held Unenjoinable Under Norris- 
LaGuardia Act. (United States) 


In 1957 the Chicago & Northwestern Railway applied to several state agencies 
for authorization to consolidate its less used stations and thereby correspondingly 
to reduce the number of employees required to man such stations. The Order 
of Railroad Telegraphers, bargaining representative of the employees affected, 
opposed the consolidation, and subsequently notified the railroad pursuant to 
the Railway Labor Act! that it wished to negotiate an amendment? to the 
existing collective bargaining agreement. The railroad declined to negotiate on 
the ground that the issue raised was not susceptible to collective bargaining and, 
upon the union’s vote to strike, sought injunctive relief. The Court of Appeals 
for the Seventh Circuit ? reversed a finding by the District Court for the North- 
ern District of Illinois that under the Norris-LaGuardia Act‘ it was without 
jurisdiction to issue the injunction. On certiorari, held: Reversed. The contro- 
versy constituted a valid “labor dispute” under the terms of the Norris-LaGuardia 
Act.® Since the railroad failed to establish the union’s activity as “illegal” in any 
sense sufficient to work a forfeiture of the protection of Norris-LaGuardia, the 
strike was not enjoinable under the terms of that act.6 Order of R.R. Teleg- 
raphers v. Chicago & N.W. Ry., 362 U.S. 330, 80 Sup. Ct. 761 (1960). 

The conjunction in Norris-LaGuardia of an almost categorical prohibition 
of federal injunctions in “labor disputes”? and a comprehensive definition of 
such disputes left little doubt of the legislative intention “drastically to curtain 
the equity jurisdiction of federal courts in the field... .”® Noting that enact- 
ment of Norris-LaGuardia was precipitated by alleged judicial mullification of 
the Clayton Act,!° the Supreme Court, in 1940, strongly indicated a disposition 


1 Railway Labor Act § 6, 48 Stat. 1197 (1934), 45 U.S.C. § 156 (1958): “Carriers 
and representatives of the employees shall give at least thirty days’ written notice of 
an intended change in agreements affecting rates of pay, rules, or working condi- 
tions. .. .” 

2 The proposed amendment read: “No position in existence on December 3, 1957, 
will be abolished or discontinued except by agreement between the carrier and the 
organization.” Order of R.R. Telegraphers v. Chicago & N.W. Ry., 362 U.S. 330, 332, 
80 Sup. Ct. 761, 763 (1960). 

3Chicago & N.W. Ry. v. Order of R.R. Telegraphers, 264 F.2d 254 (7th Cir. 
1959). 

* Norris-LaGuardia Act § 20, 47 Stat. 70 (1932), 29 U.S.C. § 104 (1958): “No 
court of the United States shall have jurisdiction to issue any restraining order or tempo- 
rary or permanent injunction in any case involving or growing out of any labor dispute 
to prohibit any person or persons participating or interested in such dispute (as these 
terms are herein defined) from, whether singly or in concert, any of the following acts: 

(a) Ceasing or refusing to perform any work or to remain in any relation of 
employment.” 

5 Norris-LaGuardia Act § 14, 47 Stat. 73 (1932), 29 U.S.C. § 114 (1958). 

®See note 4 supra. 

7See note 5 supra. 

8See note 5 supra. 

®°New Negro Alliance v. Sanitary Grocery Co., 303 U.S. 552, 562, 58 Sup. Ct. 
703, 707 (1938). 

10 The tendency of the federal courts prior to Norris-LaGuardia was to find ade- 
quate bases for injunctive relief in a variety of statutory violations. The statute most 
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to abide by the spirit as well as the letter of what Congress felt to be remedial 
legislation.14 

The railroad’s case against application of the Norris-LaGuardia bar was lent 
strong emotional appeal in the instant situation by the fact that the consolidation 
which the union opposed was designed to eliminate a situation under which 
some union members were spending as little as twelve minutes per day on actual 
work for the carrier due to slackness of business at the smaller stations. The 
legal bases of the railroad’s argument were essentially two: 1) that to allow the 
union to strike and thus a fortiori to defeat the proposed consolidation would 
be to allow it to exercise a managerial function, and 2) chat the strike was 
illegal under legislation other than Norris-LaGuardia. 

What is regarded as a “managerial function” is not amenable to exact 
delimitation, but is generally thought to incorporate those entrepreneurial ac- 
tivities which have not been subjected to the influence of collective bargaining 
either by legislative enactment or by managerial cession through contract. While 
mere assertion that a function is managerial clearly does not suffice to immunize 
it from bargaining, the argument has achieved some recognition in the area of 
the instant case, i.e., management’s capacity to determine the scope of its own 
operations. A substantial number of the lower federal courts 1? have taken the 
view that curtailment of operations is solely within management’s discretion in 
the absence of existing contract provisions to the contrary. None of these cases 
arose, however, in such a context as to call for determination of the legality or 
illegality of a union strike calculated to force management’s abdication of such 
functions. 

The latter question was squarely presented in Brotherhood of R.R. Trainmen 
v. New York Cent. R.R.,!3 the most authoritative ruling on a completely analo- 
gous fact situation prior to the instant decision. In the face of a threatened strike 
protesting the railroad’s closing of one of its yards, the railroad obtained an 
injunction over Norris-LaGuardia objections, the district court stating: 


“[W]e see no reason why management should be precluded from making 
these decisions in the interest of their company as well as of the public. 
Such decisions have been and are being made by public carriers as a matter 
of right and without consultation with their employees. To decree other- 
wise would bring about a violent disruption of our free enterprise system.” 14 


The decree was affirmed by the Court of Appeals for the Sixth Circuit. 


often found to have been offended was the Sherman Act. Duplex v. Deering, 254 US. 
443, 41 Sup. Cr. 172 (1921). 

11 Milk Wagon Drivers Union Local 753 v. Lake Valley Farm Prod., 311 U.S. 91, 
61 Sup. Ct. 122 (1940). 

12 See, e.g., United Steelworkers, AFL-CIO v. Warrior & Gulf Nav. Co., 168 F. 
Supp. 702 (S.D. Ala. 1958), aff'd, 269 F.2d 633 (1959), rev'd, 363 U.S. 574, 80 Sup. Cr. 
1347 (1960); Dairy Workers Local 386 v. Nat'l Dairy Prod. Corp., 160 F. Supp. 34 
(W.D. Mich. 1958); Industrial Trades Union v. Woonsocket Dyeing Co., 122 F. Supp. 
872 (D.R.I. 1954) (managerial curtailment of operations not arbitrable under existing 
contracts). See also United Textile Workers Local 1802 v. Goodall-Sanford, Inc., 131 
F. Supp. 767 (D. Maine 1955), aff’d, 233 F.2d 104 (1st Cir. 1956) (existing contract held 
to provide for such arbitration). 

18 Brotherhood of R.R. Trainmen v. New York Cent. R.R., 246 F.2d 114 (6th Cir. 


1957), affirming 140 F. Supp. 273 (N.D. Ohio 1957), cert. denied, 355 U.S. 877, 78 Sup. 


Cr. 140 (1957). 
14New York Cent. R.R. v. Brotherhood of R.R. Trainmen, 140 F. Supp. 272, 
280 (N.D. Ohio 1957). 
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Although the Supreme Court denied certiorari in the Trainmen case, the 
instant decision clearly overrides the holdings there, and the existence of any 
immunity for managerial functions in this area is seriously placed in doubt. How- 
ever, if contracts by which management abandons its functions are supportable,!5 
it is not surprising that the Supreme Court should find a strike to coerce forma- 
tion of such a contract insufficiently tainted by illegality to remove the pro- 
tection of Norris-LaGuardia.1* 

With respect to the railroad’s contention that the strike was illegal under 
other statutes, the Supreme Court had already served notice in Milk Wagon 
Drivers Union Local 753 v. Lake Valley Farm Prod.17 that there would be no 
indiscriminate lifting of Norris-LaGuardia prohibitions in every case involving 
a statutory violation by a union. It has been pointed out 18 that the accom- 
modation of Norris-LaGuardia, philosophically laissez-faire in its attempt to pro- 
mote the public good through the unhampered clash of economic forces, to 
other legislation in the labor field has been complicated by the fact that such 
other legislation has abandoned laissez-faire in favor of a view incorporating 
government as a positive force in the area. Thus, the problem is one of legis- 
lative intent, to determine in what statutes Congress has attempted to carve out 
exceptions to Norris-LaGuardia.!® 

Where the Railway Labor Act provided for arbitration procedures to re- 
place the free interplay of economic forces the question was relatively simple, 
and such procedures have been injunctively enforced.2° Much less explicit was 
the Congressional intent, found by the Supreme Court to exist in the same act, 
to create a right in Negro trainmen to non-discriminatory representation by 
unions which were their certified bargaining representatives but in which they 
were denied membership because of race. Despite lack of express enunciation, 
this right was also upheld by injunction in a series of cases beginning with 
Steele v. Louisville @ N.R.R.? It is noteworthy that the trend of the holdings 


15 Clearly, management may agree contractually to negotiate concerning subjects, 
including curtailment of operations, which it has no statutory obligation to negotiate. 
See cases cite note 11 supra. 

16For a similarly nebulous ground asserted unsuccessfully to be the basis of 
illegality in union activity, cf. Marine Cooks & Stewards, AFL v. Panama S.S. Co., 362 
USS. 365, 80 Sup. Ct. 779 (1960). The court rejected a contention that picketing of a 
foreign vessel constituted an unlawful interference with foreign commerce. The con- 
tention was apparently based upon the commerce power exclusively. There was no 
applicable statute. 

17 Milk Wagon Drivers Union Local 753 v. Lake Valley Farm Prod., 311 U.S. 91, 
61 Sup. Cr. 122 (1940). 

18} aeb, Accommodation of the Norris-LaGuardia Act to Other Federal Statutes, 
11 Las. L.J. 473 (1960). 

19 Compare Allen Bradley Co. v. Local 3, 325 U.S. 797, 810, 65 Sup. Ct. 1533, 1540 
(1945). Here an injunction issued based on the intent of Norris-LaGuardia itself, or 
lack of such, the Court “finding no purpose of Congress to immunize labor unions who 
aid and abet manufacturers and traders in violating the Sherman Act...” 

20 Brotherhood of R.R. Trainmen v. Chicago, R. & I.R.R., 353 U.S. 30, 77 Sup. Ct. 
635 (1957); Virginian Ry. v. System Federation 40, 300 U.S. 515, 57 Sup. Cr. 592 (1937). 
It is to be noted that the Court in the instant case catalogs the Virginian case with those 
cases in notes 21 and 22 infra. It would seem more properly to belong with the Chicago, 
R.&@ 1.R.R. case here, as involving injunctive enforcement of a statutorily created pro- 
cedure per se rather than prohibition of a given result arising out of such a procedure. 
21 Steele v. Louisville & N.R.R., 323 U.S. 192, 65 Sup. Ct. 226 (1944). 
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following Steele 22 was to become increasingly definite that the right enforced 
was to be found, though unarticulated, in the Railway Labor Acct itself, rather 
than being grounded on a more nebulous constitutional basis. 

There being adequate precedents at hand for injunctive enforcement of 
rights construed out of the provisions of the Railway Labor Act, the basic 
question of the instant case emerges as whether the railroad was here possessed 
of such a right. The union sought to bargain here under the act’s provision 
calling for bargaining concerning “rates of pay, rules, or working conditions.” 2% 
Clearly if the instant controversy is to be included within that phrase the railroad 
had a duty to bargain rather than a right to refrain from it. But if it is not so 
includible, the railroad would seem to have no statutory duty to negotiate, but 
rather, under the doctrine expressio unius est exclusio alteris,?* a right to be free 
of negotiation concerning a statutorily unauthorized topic. 

A common approach of the federal courts, when faced with the question 
as to whether a subject is properly one concerning rates of pay, hours, or work- 
ing conditions, has been laboriously to spell out the essential economic identifica- 
tion of the challenged subject with one of those subjects specified.2> In the 
instant case, however, the Court makes no effort to establish such identification, 
but instead simply states: 


“(T]he union’s effort to negotiate its controversy with the railroad was in 
obedience to the Act’s command that employees as well as railroads exert 
every reasonable effort to settle all disputes ‘concerning rates of pay, rules, 
and working conditions.’ ” 2¢ 


Some indication that the Court may have in fact done violence to legis- 
lative intent in the instant case has subsequently been provided by the introduc- 
tion into Congress of the so-called Dirksen bill.27 This measure, avowedly 28 a 
response to the decision in the instant case, would amend the Railway Labor 
Act (as well as Norris-LaGuardia and the National Labor Relations Act) 2° so 
as specifically to exclude from the phrase rates of pay, hours, and working con- 
ditions, the “creation or discontinuance of positions.” 3° 

While the Dirksen bill may serve to clarify somewhat the legislative intent 
applicable here, the problem of the instant case is not ultimately soluble by a 
purely mechanical assessment of what may semantically be contained within the 
phrase rates of pay, hours, and working conditions. The basic difficulty of the 
instant case derives from the fact that the area concerned is dichotomous, in- 
volving both labor and transportation. Both have legislation applicable to them, 


22 Brotherhood of R.R. Trainmen v. Howard, 342 U.S. 768, 72 Sup. Cr. 1022 (1952); 
Graham v. Brotherhood of Locomotive Firemen & Enginemen, 338 U.S. 232, 70 Sup. Ct. 
14 (1949); Tunstall v. Brotherhood of Firemen & Enginemen, 323 U.S. 210, 65 Sup. Ct. 
235 (1944). 

23 Railway Labor Act $6, 48 Stat. 1197 (1934), 45 U.S.C. § 156 (1958). 

24 The expression of one thing is the exclusion of another. 

25 Richfield Oil Corp. v. NLRB, 231 F.2d 717 (D.C. Cir. 1956); NLRB v. Niles- 
Bement-Pond Co., 199 F.2d 713 (2d Cir. 1952). 

26 Order of R.R. Telegraphers v. Chicago & N.W. Ry., 362 U.S. 330, 339, 80 Sup. 
Ct. 761, 766 (1960). 

27§, 3548, 86th Cong., 2d Sess. § 3 (1960). 

28 106 Conc. Rec. 9522 (daily ed. May 13, 1960) (remarks of Senator Dirksen). 
29S, 3548, 86th Cong., 2d Sess. § 1, 2 (1960). 

30 See note 27 supra. 
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and the ends toward which such legislation is respectively directed are not 
always mutually consistent. 

The Interstate Commerce Act,3! for example, declares efficiency to be an 
element of the national transportation policy, an objective manifestly not served 
by the result here. More strikingly applicable here is the Transportation Act of 
1958.32 There, in response to appeals by the railroads, and taking cognizance of 
the difficulty existing in the industry,?? Congress provided an authorization pro- 
cedure before the Interstate Commerce Commission for the discontinuance of 
any “train or ferry.” Though undertaking such procedure is permissive rather 
than obligatory, such legislation would seem clearly to indicate a legislative 
purpose to alleviate the financial difficulties of the railroads and thereby promote 
the general policies of the Interstate Commerce Act through facilitation of 
economically desirable curtailments of service. 

To circumvent such legislative mandates for efficiency, the Court here 
states: 


“In other legislation, however, like the Railway Labor and Norris-La- 
Guardia Acts, Congress has acted on the assumption that collective bargain- 
ing will also foster an efficient national railroad service.” 34 


The effect of this statement is to attribute to the policy of Norris-LaGuardia 
a pre-eminence among the several legislative enactments applicable to the in- 
stant controversy. 

To reach the result of the instant case, the Court found it necessary to 
tacitly extend the scope of bargaining required by the Railway Labor Act. To 
do so when such a result nullifies another equally applicable congressional policy 
would appear questionable. 


Joun Wiiu1aM Stronc 


NAVIGABLE WATERS—Reduction in Depth of River Channel Resulting 
From Discharge of Suspended Industrial Solids Constitutes an “Obstruction” 
Under Rivers and Harbors Act. (United States) 


Defendant companies operated mills which withdrew vast quantities! of 
water from the nearby Calumet River,? returning it with submicroscopic par- 


31 Interstate Commerce Act § 1, 54 Stat. 899 (1940), 49 U.S.C. § 1 (1958): “It is 
hereby declared to be the national transportation policy of Congress . . . to promote 
safe, adequate, economical, and efficient service and foster sound economic conditions 
in transportation .. .” 

82 Transportation Act of 1958, § 5, 72 Stat. 571 (1958), 49 U.S.C. § 13a (1958). 

33 Oliver, Labor Problems of the Transportation Industry, 25 Law & ConTEMP. 
Pros. 3 (1960). 

34 Order of R.R. Telegraphers v. Chicago & N.W. Ry., 362 U.S. 330, 342, 80 Sup. 
Ct. 761, 767 (1960). 

1 The total amount taken each month by all three companies combined is approxi- 
mately six billion gallons. See United States v. Republic Steel Corp., 264 F.2d 289 
(7th Cir. 1959). 

2 The Calumet is a navigable stream which flows out of Lake Michigan at a point 
south of Chicago, and connects with the Des Plaines River, which eventually empties 
into the Mississippi. 
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ticles of industrial solids in suspension. These particles settled to the bottom, 
and lowered the depth of the river from twenty-one feet to fifteen feet in the 
center and twelve feet along the sides. The United States brought suit under 
sections 10 and 13 of the Rivers and Harbors Act of 18993 to enjoin these plants 
from depositing such solids in the river without a permit from the Chief of 
Engineers of the Army, and to require them to restore the channel to its prior 
depth. The district court found defendants to be primarily responsible for the 
progressive reduction, and granted the injunction.t The Court of Appeals re- 
versed, holding that a violation of the act was not shown.> On certiorari, held: 
Reversed (four justices dissenting). A proper construction of the act, in light 
of the purposes to be served, brings the activities of defendants within the 
purview of its terms, such that the discharge is forbidden by section 13 and 
creates an “obstruction” prohibited by section 10; and the United States is 
entitled to injunctive relief, even though the statute does not specifically so 
provide as to the violation in question. United States v. Republic Steel Corp., 
362 U.S. 482, 80 Sup. C. 884 (1960). 

The power of Congress to regulate navigation, and hence to protect nav- 
igable waters, was early recognized as included within the commerce power.® 
But the first legislation relating to the obstruction of such waters was not passed 
until 1880, when Congress provided for the removal of sunken vessels.7 Seven 
years later, the decision in Williamette Iron Bridge Co. v. Hatch, holding that 
there is no common law of the United States prohibiting obstructions in its 
navigable rivers, illustrated the need for more comprehensive action. Thus, the 
next year, Congress provided penalties for the obstruction of navigable water- 
ways by bridges.? These provisions were amended by the Rivers and Harbors 
Act of 1890,!° which also designated certain other obstructions and interfer- 
ences as unlawful altogether, or permissible only when authorized by law or by 
permit of the Secretary of War.!! These sections were incorporated substantially 
without change !? into the Rivers and Harbors Act of 1899.13 


330 Stat. 1151 (1899), 33 U.S.C. §§ 401, 403-04, 406-09, 411-16, 418, 502 (1958). 

* United States v. Republic Steel Corp., 155 F. Supp. 442 (N.D. Ill. 1957). 

5 United States v. Republic Steel Corp., 264 F.2d 289 (7th Cir. 1959). For an 
article dealing with the case at this stage, containing an extensive analysis of the law, 
see Comment, Substantive and Remedial Problems in Preventing Interferences With 
Navigation: The Republic Steel Case, 59 Corum. L. Rev. 1065 (1959). 

® This was part of the holding in Gibbons v. Ogden, 22 U.S. (9 Wheat.) 1 (1824). 
See also Gilman v. Philadelphia, 70 U.S. (3 Wall.) 713 (1865); Wilson v. Blackbird 
Creek Marsh Co., 27 U.S. (2 Pet.) 245 (1829). 

TAct of June 14, 1880, c. 211, § 4, 21 Stat. 180. 

8125 U.S. 1, 8 Sup. Ct. 811 (1897). 

® Act of August 11, 1888, c. 860, §§ 9, 10, 25 Stat. 400. 

10 Act of September 19, 1890, c. 907, 26 Stat. 426. 

11 Changed to Secretary of the Army by the Act of July 26, 1947, c. 343, Title II, 
61 Stat. 501. 

12 “Sections 9 and 10 were the rearranged result of the provisions of Sections 7 and 
10 of the Act of 1890... . ‘[A]ffirmatively authorized by law’ . . . was changed so as 
to read ‘affirmatively authorized by Congress.’ The change in the words of the first 
clause of Section 10 was intended to make mere State authorization inadequate.” Wis- 
consin v. Illinois, 278 U.S. 367, 412, 49 Sup. Ct. 163, 169 (1929). Another change was 
the omission of a provision as to the continuance of obstructions. See United States v. 
Wilson, 235 F.2d 251 (2d Cir. 1956). 

18 30 Stat. 1151 (1899), 33 U.S.C. §§ 401, 403-04, 406-09, 411-16, 418, 502 (1958). 
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Section 10 of the act consists of three clauses.!14 The first generally prohibits 
the creation of any “obstruction” to the “navigable capacity” of any waters of 
the United States which is not affirmatively authorized by Congress; the second 
specifically outlaws the construction of various enumerated strictures in any 
navigable waters except those built under plans recommended by the Chief of 
Engineers and authorized by the Secretary of the Army. The third clause then 
declares it unlawful to “excavate or fill, or in any manner to alter or modify 
the course, location, condition, or capacity of . . . the channel of any navigable 
water of the United States, unless the work has been recommended by the Chief 
of Engineers and authorized by the Secretary of the Army prior to beginning 
the same.” 

In construing this section in the instant case, the Court treats each clause 
as independent, so that the meaning of “obstruction” in clause one is not re- 
stricted by the enumeration of specific interferences in clauses two and three, 
with the logical result that the first clause, standing alone, encompasses the 
reduction in depth of a river channel. The majority finds Sanitary Dist. Co. v. 
United States 1® decisive in reaching this result. This case involved a suit by 
the Government to enjoin the withdrawal of water from Lake Michigan in 
excess of 250,000 cubic feet per minute, since the result would have been to 
lower substantially the level of the Great Lakes. The Court held that an “ob- 
struction” to the Lakes’ “navigable capacity” was shown, and granted the in- 
junction. The broad construction given to § 10 in Sanitary Dist. was reaffirmed 
in Wisconsin v. Illinois,!® another case arising out of the Lake Michigan water 
diversion. There the Court held, in effect, that the first clause establishes the 
area of prohibited obstructions; clauses two and three merely indicate those 
specific interferences to which Congress: has delegated its power of authorization 
to the Secretary of War. In analyzing these two cases in relation to the instant 
case, Mr. Justice Douglas stated: 


“The teaching of those cases is that the term ‘obstruction’ as used in § 
10 is broad enough to include a diminution of the navigable capacity of a 
waterway in ways not included in the second or third clauses. In the Sani- 
tary District case it was caused by lowering the water level. Here it is caused 
by clogging the channel with deposits of inorganic solids. Each affected the 


14 Section 10 reads: 

“The creation of any obstruction not affirmatively authorized by Congress, to the 
navigable capacity of any of the waters of the United States is prohibited; and it shall 
not be lawful to build or commence the building of any wharf, pier, dolphin, boom, 
weir, breakwater, bulkhead, jetty or other structures in any port, roadstead, haven, 
harbor, canal, navigable river, or other water of the United States, outside established 
harbor lines, or where no harbor lines have been established, except on plans recom- 
mended by the Chief of Engineers and authorized by the Secretary of the Army; and 
it shall not be lawful to excavate or fill, or in any manner to alter or modify the 
course, location, condition, or capacity of, any port, roadstead, haven, harbor, canal, 
lake, harbor of refuge, or inclosure within the limits of any breakwater, or of the 
channel of any navigable water of the United States, unless the work has been recom- 
mended by the Chief of Engineers and authorized by the Secretary of the Army prior 
to beginning the same.” 

15 266 U.S. 405, 45 Sup. Cr. 176 (1925). An earlier case cited as authority for a 
broad construction of § 10 was United States v. Rio Grande Dam & Irrigation Co., 174 
U.S. 690, 19 Sup. Ct. 770 (1899); but Mr. Justice Harlan, dissenting, convincingly 
argues that any statement made in that case as to the effect of this section was dictum. 
United States v. Republic Steel Corp., 362 U.S. 482, 503, 80 Sup. Crt. 884, 896 n.20 (1960). 


16 278 U.S. 367, 49 Sup. Ct. 163 (1929). 
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navigable ‘capacity’ of the river. The concept of ‘obstruction’ which was 
broad enough to include the former seems to us plainly adequate to include 
the latter.” 17 


It is interesting to note that lower federal courts had not been so liberal in 
their construction of section 10. For example, it has been held that it is de- 
signed to prohibit the construction of structures of a more or less permanent 
nature. Thus, floating logs,!8 and scows and other equipment? have been 
held not to come within the term “obstructions.” Likewise, the deposit of silt 
in a navigable stream because of the faulty construction of a drainage ditch 
was ruled outside the scope of this section.?° 

The basis of the argument of the dissent as regards this section seems to 
be the noscitur a sociis 2! and ejusdem generis 2? rules of statutory construction, 
which the majority simply ignored. The former, through Mr. Justice Harlan, 
argued that the enumeration of specific interferences limits the term “any 
obstruction” to those so listed. However, these rules are extremely flexible, 
and are designed merely as aids in finding the true intent of the legislature.?8 
Thus, if the majority is correct in its analysis of the purpose of the act, it was 
justified in rejecting the application of these rules in the instant case. 

Section 13 of the act bans the discharge of “any refuse matter of any kind 
or description whatever other than that flowing from streets and sewers and 
passing therefrom in a liquid state, into any navigable water of the United 
States.” 24 With respect to the alleged violation of this section, it was argued 


17 United States v. Republic Steel Corp., 362 U.S. 482, 489, 80 Sup. Ct. 884, 889 
(1960). 

18 United States v. Burns, 54 Fed. 351 (2d Cir. 1893). 

19 Phenix Construction Co. v. Cornell Steamboat Co., 210 N.Y. 113, 103 N.E. 891 
(1913). 

20 United States v. Brazoria County Drainage Dist. No. 3, 2 F.2d 861 (S.D. Tex. 
1925). But see Gulf Atl. Transp. Co. v. Becker County Sand & Gravel Co, 122 F. Supp. 
13 (E.D.N.C. 1954), an action in admiralty for damage to a vessel, where the discharge 
of sand-laden water from a gravel washing plant was held to create an obstruction 
within § 10. 

21“Tt is known by its associates.” This rule states that the meaning of particular 
terms in a statute may be ascertained by reference to words associated with them in 
the statute. See, e.g., 82 C.J.S. Statutes § 331 (1953); 50 Am. Jur. Statutes §§ 247-48 
(1944). 

22 “Of the same kind, class or nature.” The rule is that general words in a statute 
take color and meaning from specific words which are associated with them, so that 
the general words are restricted to a sense analogous to the less general. The general 
words are thus construed as including only things or persons of the same kind, class, 
character or nature as those specifically enumerated. See, e.g., 82 C.J.S. Statutes § 332b. 
(1953); 50 Am. Jur. Statutes §§ 249-50 (1944). 

*3 82 C.J.S. Statutes § 321 (1953); 50 Am. Jur. Statutes §§ 223-24 (1944). 


24Section 13 reads: 

“Tt shall not be lawful to throw, discharge, or deposit, or cause, suffer, or procure 
to be thrown, discharged, or deposited either from or out of any ship, barge, or other 
floating craft of any kind, or from the shore, wharf, manufacturing establishment, or 
mill of any kind, any refuse matter of any kind or description whatever other than 
that flowing from streets and sewers and passing therefrom in a liquid state, into any 
navigable water of the United States, or into any tributary of any navigable water 
from which the same shall float or be washed into such navigable water; and it shall 
not be lawful to deposit, or cause, suffer, or procure to the deposited material of any 
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that the discharge in question came within the “liquid state” exception. But 
the majority, citing no cases, construed this section literally. It noted that the 
particles in question were in suspension rather than in solution, as would be 
necessary in order to consider the discharge a “liquid”; and it distinguished 
between industrial wastes and sewage, holding that only the latter would be 
excepted.2> Although no previous cases had interpreted this qualification of 
section 13, the result reached is consistent with two early opinions of the 
Attorney General 2° construing a similar provision in the Act of 1894.27 

However, the dissent argued that the degree of pollution allowable under 
the liquid state exception could not be less than can be achieved with today’s 
technology, not to mention that of 1899. Indeed, the court below found that 
only the largest of the particles could be seen under a microscope; that over 
99’ per cent of the effluent from the sewers was water; and that the defendants 
maintained settling basins and other devices for the purpose of capturing “as 
much as possible” of this industrial waste.28 It would seem, however, that the 
majority is on sound ground, both scientifically and legally, in distinguishing 
between suspensions and solutions, as well as between sewage and industrial 
wastes, especially in light of its interpretation of the act. 

The majority finds the Government entitled to an injunction, in spite of the 
fact that such relief is not specifically authorized by the act for the type of 
obstruction caused by defendants. Section 12 2° first provides criminal penalties 
for a violation of sections 9, 10 and 11, and then authorizes the Attorney General 
to sue for an injunction for the “removal of any structures or parts of structures 
erected in violation of the provisions of the said sections .. . .” Under section 
17,39 “the Department of Justice shall conduct the legal proceedings necessary 
to enforce the provisions” of sections 9, 10, 11, 12, 13, etc. These are the only 
enforcement provisions relating to sections 10 or 13. 

The Court unanimously agreed that section 12 was inapplicable to the 


kind in any place on the bank of any navigable water, where the same shall be liable 
to be washed into such navigable water, either by ordinary or high tides, or by storms 
or floods, or otherwise, whereby navigation shall or may be impeded or obstructed: 
Provided, That nothing herein contained shall extend to, apply to, or prohibit the 
operations in connection with the improvement of navigable waters or construction of 
public works, considered necessary and proper by the United States officers supervising 
such improvement or public work: And provided further, That the Secretary of the 
Army, whenever in the judgment of the Chief of Engineers anchorage and navigation 
will not be injured thereby, may permit the deposit of any material above mentioned 
in navigable waters, within limits to be defined and under conditions to be prescribed 
by him, provided application is made to him prior to depositing such material; and 
whenever any permit is so granted the conditions thereof shall be strictly complied 
with, and any violation thereof shall be unlawful.” 

25 The difference in effect of the two types of matter involves the fact that the 
oxygen in the water will decompose organic wastes, which are normally the principal 
content of “sewage,” whereas inorganic “industrial wastes” will not be naturally dis- 
posed of. See United States v. Republic Steel Corp., 362 U.S. 482, 491, 80 Sup. Ct. 884, 
890 n.6 (1960). 

2621 Ops. Atr’y GEN. 594 (1897); 21 Ops. Atr’y GEN. 305 (1896). 

27Act of August 18, 1894, c. 299, § 6, 28 Stat. 363. 

28United States v. Republic Steel Corp., 264 F.2d 289, 298-99 (7th Cir. 1959). 

29 30 Stat. 1151 (1899), 33 U.S.C. § 406 (1958). 

80 30 Stat. 1153 (1899), 33 U.S.C. § 413 (1958). 
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instant case, since no “structures” were “erected.” 31 Nevertheless, the majority 
found, citing the Sanitary Dist. case, that: 


“Congress has legislated and made its purpose clear; it has provided 
enough federal Law in § 10 from which appropriate remedies may be fash- 
ioned even though they rest on inferences. Otherwise we impute to Congress 
a futility inconsistent with the great design of this legislation.” 3? 


Federal courts have frequently allowed suits for injunctive relief brought 
by the Government, where Congress has legislated on the subject in question 
and thus indicated its intent that the particular area be governmentally protected, 
even though there is no specific enabling legislation on the subject.23 One case, 
closely analogous to the instant one, involved an act of Congress which prohibited 
hydraulic mining except under specified conditions because of its adverse effect 
on navigation, and provided only criminal penalties for a violation. The court 
granted an injunction to the Government on the ground that the interest in- 
volved was entitled to greater protection than the statute provided.3* 

In the instant case, both the Court of Appeals #5 and the dissent in the Su- 
preme Court argued that the Sanitary Dist. case is distinguishable on this point, 
reading it as merely establishing a right in the Government to protect inter- 
state commerce under the commerce clause, which, of its own force, invalidates 
state-authorized obstructions to such commerce, regardless of any congressional 
regulation. However, such a narrow interpretation of that case would seem 
to be precluded by the decision in Wisconsin, holding that the result in Sanitary 
Dist. could not be sustained except on the theory that it was based on a viola- 
tion of section 10. In addition, authority is not lacking to sustain the injunction, 
even without the benefit of these cases.3¢ 

As to the merits of the result reached, it would seem that after a simple 
reading of these sections, without more, one would tend to favor the conclusions 
of the dissenting justices. But broader questions of policy are involved; and 
on the basis of the purpose of the act as the Court interprets it, and the interest 
sought to be protected, the result reached seems entirely just and reasonable. 

However, the effect of this decision on the many industries located along 
navigable rivers is open to speculation. For some, it may mean the purchase 
and installation of expensive filtration equipment, or even the development of 
specialized systems which have not yet been invented. Periodic dredging 
of the channel may prevent a suit for a violation of section 10, but will dredging 
alone satisfy the terms of section 13? Here there will be no “balancing of the 
equities” 87 in deciding whether the injunction should issue, and the industry 


81 This is a change from the 1890 act, which authorized the enjoining of any ob- 
struction. See United States v. Republic Steel Corp., 362 U.S. 482, 491, 80 Sup. Cr. 884, 
890 (1960). 

82 United States v. Republic Steel Corp., 362 U.S. 482, 492, 80 Sup. Ct. 884, 890 
(1960). 

33 See, e.g., In re Debs, 158 U.S. 564, 15 Sup. Ct. 900 (1895); United States v. San 
Jacinto Tin Co., 125 U.S. 273, 8 Sup. Ct. 850 (1888); see generally Comment, 59 Cotum. 
L. Rev. 1065, 1074-78 (1959). 

34 North Bloomfield Gravel Min. Co. v. United States, 88 Fed. 664 (9th Cir. 1898). 

35 United States v. Republic Steel Corp., 264 F.2d 289 (7th Cir. 1959). 


36 See note 32 supra. 
37 In a suit to enjoin a nuisance, courts of chancery have traditionally balanced the 
equities on both sides before deciding whether or not the injunction should issue. A 


SESS DRAB BAY elas EE BSE. 











MA ERAS 


RES 





Fat] RECENT DECISIONS 475 


clearly cannot buy non-enforcement of the order, as it could if it had been ob- 
tained by a private individual. Indeed, how many companies will find it necessary 
to close their plants entirely in the face of a Government injunction preventing 
the disposal of their industrial wastes into navigable waters? Perhaps time alone 
will reveal the ultimate impact of this decision. 


Epwarp J. Kionka 


NEGLIGENCE—Overhead Crane Held Within Illinois Scaffolding Act. (Fed- 
eral) 


Plaintiff, employed as a painter on defendant’s premises, fell from an over- 
head crane which had been erected for the purpose of moving materials from 
place to place in defendant’s plant. It was contended that since the device from 
which plaintiff fell was not constructed for the use to which it was temporarily 
put, recovery could not be based on the Illinois Scaffolding Act.1 The jury’s 
verdict was for plaintiff, and judgment was entered thereon.2 On appeal, beld: 
Affirmed (one judge dissenting). Regardless of its primary purpose, apparatus 
temporarily used by workmen as a support is a scaffold, and accidents occurring 
thereon fall within the purview of the Illinois Structural Work Act. Bounougias 
v. Republic Steel Co., 277 F.2d 726 (7th Cir. 1960). 

The primary issue presented in this case was whether workmen using a 
crane as a support for their weight were protected by the. provisions of the 
Illinois Scaffolding Act, even though the device had not been built for that 
purpose. Since the Illinois courts had never been presented with this question, 
it became the duty of the district court to anticipate what the result would 
have been had this factual situation arisen in a local court, on the basis of prior 
constructions given to the statute by the Illinois courts. 

The purpose of the act is to protect workmen engaged in extra-hazardous 
occupations.2 To give effect to this manifest legislative objective, the broadest 
possible interpretation has been given to the statute. One indication of this 
judicial liberality is the refusal of the courts to recognize the usual defenses 
to an action based on negligence. It was early established that assumption of 
risk and contributory negligence are not defenses to cases arising under the 


classic example of this type of case is Smith v. Staso Milling Co., 18 F.2d 736 (2d Cir. 
1927). But see Whalen v. Union Bag & Paper Co., 208 N.Y. 1, 101 N.E. 805 (1913), and 
its subsequent history in Driscoll v. American Hide & Leather Co., 102 Misc. 612, 170 
N.Y. Supp. 121 (1918). 

1Tuty. Rev. Strat. c. 48, 8§ 60-69 (1959), provides in part: “That all scaffolds, 
hoists, cranes, stays, ladders, supports, or other mechanical contrivances, erected or 
constructed by any person, firm or corporation in this State for the use in erecting, 
repairing, altering, removal or painting of any house, building . . . or other structure, 
shall be erected and constructed in a safe, suitable and proper manner . . . as to give 
proper and adequate protection to . . . any person or persons employed or engaged 
thereon. .. .” 

2A verdict of $105,000 was awarded plaintiff in the district court (N.D. Ill.) 
before Igoe, J. The case was heard in the federal courts on the basis of diversity of 
citizenship, defendant being a corporation foreign to Illinois. 

8 Pankey v. Hiram Walker & Sons, 167 F. Supp. 609 (S.D. Ill. 1958); Fetterman v. 
Production Steel Co., 4 Ill. App. 2d 403, 124 N.E.2d 637 (1st dist. 1954). 

4 Kennerly v. Shell Oil Co., 13 Ill. 2d 431, 150 N.E.2d 134 (1958). 
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statute. 5 Similarly, Schultz v. Henry Ericsson Co. established that an employer 
cannot escape liability by a showing of due care: 


“The language of the statute is mandatory and imperative that the scaffold 
shall be so constructed as to be safe and afford adequate protection to the 
persons working thereon, and the employer cannot escape liability .. . 
though he may have believed the scaffold constructed by him safe and the 
conditions under which it was being used not dangerous.” 7 


Thus it would appear that absolute liability’ is imposed for all “wilful” violations 
of the statute.® 

While the statute requires, as indicated above, a “wilful” breach, the courts 
have abandoned the traditional definition of this term. “The word ‘wilfully’ is 
synonymous with ‘knowingly,’ and to constitute a wilful violation of the statute, 
it is not necessary that there should have been a ‘reckless disregard’ of its pro- 
visions.” 1° 

Section 69 of the act provides that “any owner .. . having charge of the 
erection . . . shall comply [with the terms of the statute or be liable for civil 
damages].” 11 An interesting example of an interplay between the federal and 
state courts which ultimately resulted in a determination that the Scaffolding 
Act was to be interpreted broadly is found in the history of the interpretation 
given to the words “having charge.” In Schmid v. United States,!2 the district 
court, although interpreting the statute broadly on a point previously decided 
by the Illinois Supreme Court,!* preferred a narrow construction of the words 
“having charge.” It was held that some showing of control over the construction 
activity was a necessary element of recovery. The court reasoned that since 
the Illinois courts had not decided this question, an extension of the law would 
be uncalled for. Soon after the district court’s determination in the Schmid 
case, the Supreme Court of Illinois decided Kennerly v. Shell Oil Co.,14 where 
it held that no showing of control was necessary: 


“The Scaffold Act deals with highly dangerous activities. It has been re- 
garded from the outset as intending to fix an independent, nondelegable duty 


5 Pankey v. Hiram Walker & Sons, supra note 3; Fetterman v. Production Steel 
Co., supra note 3; Schultz v. Henry Ericsson Co., 264 IIl. 156, 106 N.E. 236 (1914). 
“There is no doubt that . . . the common-law defenses of assumption of risk or con- 
tributory negligence are not a defense for any injury under the act. ...” Schmid v. 
United States, 154 F. Supp. 81, 89 (E.D. Ill. 1957). 

6 264 Ill. 156, 106 N.E. 236 (1914). It should be pointed out that the facts in the 
Schultz case and cases cited therein do not involve this precise question since there was 
evidence of lack of due care in all cases. 

7 Supra note 6, at 164-65, 106 N.E. at 240. 

8 See, e.g., Pankey v. Hiram Walker & Sons, supra note 3, at 613: “[T]he Illinois 
courts have construed the statute as one imposing absolute liability in civil cases upon 
each of the persons to whom it is expressly applicable.” 

®Itt. Rev. Strat. c. 48, § 69 (1959), in pertinent part provides: “For any injury 
to person or property occasioned by any wilful violation of this act ... a right of 
action shall accrue to the party injured for any direct damages sustained thereby.” 

10 Schultz v. Henry Ericsson Co., supra note 6, at 166, 106 N.E. at 240. 

11 Titi. Rev. Stat. c. 48, § 69 (1959). (Emphasis added.) 

12154 F. Supp. 81 (E.D. Ill. 1957). 

18 See text accompanying note 5 supra. 

1413 [ll]. 2d 431, 435-36, 150 N.E.2d 134, 137 (1958). 
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of compliance upon the owner of the property and upon each contractor 
and subcontractor engaged in the work. Neither this court nor the Ap fay 
late Court has deviated from this construction first announced almost 
years ago.” 15 


On the basis of this interpretation, plaintiff in the Schmid case was granted a 
new trial,16 in which the jury was instructed that it is sufficient to find the 
defendant guilty of a violation if he knew scaffolding was being used. This 
instruction was affirmed on appeal.!7 Thus, the words “having charge” were 
re-defined to mean knowledge of the use of scaffolding. 

Possibly because the history of the statute evinced a broad interpretation 
of its provisions, the federal court in Bounougias did not feel itself confined to 
narrow constructions of certain terms which had not been previously defined 
by Illinois courts. Under a literal construction, the act applies only to con- 
trivances “erected or constructed” for use in working upon buildings. The court, 
in holding that the act applied to devices “furnished” for this purpose,!® found 
encouragement in previous judicial definitions which changed the meaning of 
“wilfully” to “knowingly” 19 and “having charge” to “knowledge of the use of 
scaffolding.” 2° 

Further support for the Bounougias decision may have been found in deci- 
sions pertaining to similar statutes in other states such as Missouri?! and New 
York.22 A box used for spreading concrete constituted a scaffold in New York 
where no scaffolding was provided to support workmen in going about their 
work,?? and “sheathing boards, though subsequently to be used permanently, 
and though laid on permanent joists, merely constituted at that time a temporary 
scaffold [within the meaning of the Missouri statute ].” 24 


15 The court is referring to the leading case of Claffy v. Chicago Dock & Canal 
Co., 249 Ill. 210, 94 N.E. 551 (1911). 

16 Presentation of plaintiff’s motion for a new trial was delayed pending the out- 
come of the Kennerly case, supra note 14. The new trial resulted in a verdict for 
plaintiff of $23,925. 

17 Schmid v. United States, 273 F.2d 172 (7th Cir. 1959). 

18 This seems to be the essence of the holding; however, the court did say that 
“it is a reasonable inference that the secondary purpose of the [crane’s] erection was 
for [use as a scaffold].” Bounougias v. Republic Steel Co., 277 F.2d 726, 730 (7th Cir. 
1960). This statement is supported by the fact that the crane had been used “when 
necessary in the maintenance of the upper portion of the plant such as placing light 
fixtures, changing light bulbs, and painting.” 277 F.2d at 728. 

19 See note 10 supra. 

20 See notes 11-17 supra. 

21Mo. Strat. ANN. § 292.090 (Vernon 1951) reads in part: “All scaffolds or 
structures used in or for the erection . . . of [a] building shall be . . . supported . 
as to insure the safety of persons working thereon.” 

22.N.Y. Lasor Law § 18 (1909) provides: “A person employing . . . another to 
perform labor of any kind in the erection . . . of a building or structure shall . . . cause 
to be furnished or erected . . . scaffolding . . . constructed . . . as to give proper pro- 
tection to a person so employed... .” 

28 Micheal v. Standard Concrete & Steel Co., 55 Misc. 255, 105 N.Y. Supp. 131 
(App. T. 1907). But see Haugey v. Thatcher, 89 App. Div. 375, 85 N.Y. Supp. 935 
(1903), where supports for permanent archways were not considered scaffolds when 
scaffolding was provided to support workmen. 

24 Carpenter v. Burmeister, 217 Mo. App. 104, 272 S.W. 418, 419 (1925). But see 
Deiner v. Sutermeister, 266 Mo. 505, 178 S.W. 757 (1915), holding that devices which 
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The issue was most precisely presented in the New York case of Crose v. 
Buckley,?5 where the plaintiff was employed to cut the wall to the defendant’s 
elevator shaft. The elevator from which he fell was moved to the top floor 
and there used to support plaintiff as he proceeded with his work. Recovery 
was allowed on the basis of the Scaffold Act. Even though the purpose of the 
elevator’s construction was to transport passengers, the court held in this instance 
that the elevator constituted a scaffold. There is a compelling similarity between 
this case and Bounougias, where a crane was constructed for the purpose of 
moving materials, but was used by plaintiff as a scaffold. 

The instant decision seems to be a legitimate extension of the law in light 
of the broad construction given the Structural Work Act by the courts of 
Illinois. It is supported by holdings of sister states with similar statutes. The 
reasoning advanced by the court is in conformity with the public policy behind 
the statute and takes into account the serious hazards to which workmen would 
be exposed without a law designed for their protection. 


Davi B. ScHuULMAN 


could be considered permanently affixed to a structure (like window sills, door jambs 
and such) cannot be called scaffolds. The Bounougias opinion recognized this distinc- 
tion. “The crane was not a permanent part of the building. . . . It could be moved to 
reach various upper portions of the building and could be removed without damage to 
the building.” 277 F.2d at 730. 

25115 App. Div. 354, 100 N.Y. Supp. 898 (1906). 
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BOOKS RECEIVED 


The Law Forum will list and briefly describe those books it has received in 
the preceding quarter which are believed to merit being called to the 
attention of readers. 


SELECTED ProsLEMs IN THE LAW or Corporate Practice, ed. by Thomas G. 
Roady, Jr. and William R. Andersen. Nashville, Tenn.: Vanderbilt University 
Press, 1960. Pp. viii, 423. $10.00. 


A collection of scholarly articles which present analyses of a few selected 
problems of current significance for the benefit of corporate officers and corpora- 
tion counsel. 


Financinc ILtinois GoveRNMENT, by Glenn W. Fisher. Urbana, Ill.: University 
of Illinois Press, 1960. Pp. xvi, 202. $3.00. 


A report of the Institute of Government and Public Affairs of the University 
of Illinois which surveys and analyzes the finances of the Illinois state government 
over a seventeen-year period with a projection for the coming decade. Dr. Fisher, 
who has had extensive experience in state tax studies, has given more attention to 
expenditure in this study than is usually the case and has emphasized the overall 
tax structure of the state rather than the details of each tax. 


INSURANCE AND Pustic Po.icy; A Study in the Legal Implementation of Social 
and Economic Public Policy, Based on Wisconsin Records, 1835-1959, by Spencer 
L. Kimball. Madison, Wis.: University of Wisconsin Press, 1960. Pp. xii, 340. 
$6.00. 


A study of the development of insurance law in the state of Wisconsin, made 
possible through a grant from the Rockefeller Foundation. According to the 
author the book attempts to interpret the great mass of legal data respecting in- 
surance in the light of the needs of the insurance business and the goals of society. 


Fevix FRANKFURTER REMINIscEs; Recorded in Talks With Dr. Harlan B. Phillips. 
New York: Reynal & Company, 1960. Pp. ix, 310. $5.00. 


An entertaining review of certain aspects of Justice Frankfurter’s life made 
in tape recorded interviews at Columbia University’s Oral History Research 
Office. According to Mr. Phillips, some editing was done to provide unity and 
flow to the work but there were relatively few retrospective changes in wording 
and phraseology. In no sense did the Justice deem it an autobiography. For him 
it was just talk; and his words characteristically speak for themselves. 
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